
CIVIL RIGHTS LITIGATION UNDER 
42 U.S.C. § 1983

Trends, Risks, and Strategies
for Insurers and Defense Counsel 



“Every person who, under color of any 
statute, ordinance, regulation, custom, or 
usage, of any State or Territory or the 
District of Columbia, subjects, or causes to be 
subjected, any citizen of the United States or 
other person within the jurisdiction thereof 
to the deprivation of any rights, 
privileges, or immunities secured by the 
Constitution and laws, shall be liable to the 
party injured in an action at law, suit in equity, 
or other proper proceeding for redress, 
except that in any action brought against a 
judicial officer for an act or omission taken in 
such officer’s judicial capacity, injunctive relief 
shall not be granted unless a declaratory 
decree was violated or declaratory relief was 
unavailable.”

 Federal right
 “Person”
 Under color of state law
 Causation

§ 1983 
REQUIRES:



WHO CAN BE SUED? (AND WHO CAN’T)



MUNICIPALITY LIABILITY: MONELL

• Cities, counties, school boards, local gov’t entities (not the state / arms of state)

• No vicarious liability

• Unconstitutional policy, practice, or custom
• Can include: single decision by final policymaker or failure to train/supervise

• Causation: policy/custom must be “moving force” behind Constitutional violation 
(direct causal link, not but-for)

• Actual Constitutional violation occurred



FEDERAL OFFICIAL LIABILITY: BIVENS

• Judge-made remedy (§1983 is statutory)

• Much narrower than §1983

• Allowable claims:
• Fourth Amendment: Unreasonable searches and seizures

• Fifth Amendment: Gender discrimination
• Eighth Amendment: Cruel and unusual punishment

• Court trends: refusing to expand



DAMAGES IN § 1983



AVAILABLE RELIEF UNDER § 1983

Compensatory 
Damages

*incl. nominal

Punitive 
Damages 

Injunctive or 
Declaratory 

Relief 

§ 1988 Fee 
Shifting 



WRONGFUL DEATH 
CASES UNDER §1983

HOW IT WORKS
 Defendants are sued under § 1983 for incident 

that caused a death.
 Individual defendants: sued in individual capacity 

(compensatory + possible punitive damages)
 Municipal defendants: liable only under Monell 

(policy/custom + moving force); no punitive 
damages

 Recovery:
 Typically joint/several
 Some states require cities to indemnify 

officers
 Check local law



WRONGFUL DEATH 
CASES UNDER §1983

WHAT DAMAGES LAW APPLIES?
 Section 1988 borrows the forum state’s survival 

and wrongful death rules UNLESS they offend 
Section 1983 deterrence/compensation goals

 Result:
 Most state rules apply
 Courts refuse restrictive state limits
 Loss of life / hedonic damages are permitted in 

some circuits, rejected in others



WRONGFUL DEATH 
CASES UNDER §1983

KEEP BUCKETS SEPARATE
 SURVIVAL (estate claims / decedent’s pre-death 

losses)
 Medical bills, funeral, burial
 Lost earnings between injury and death
 Pre-death pain and suffering
 Some states: loss of life / hedonic

 WRONGFUL DEATH (beneficiary losses)
 Loss of financial support/services
 Loss of companionship
 Some states: grief / mental anguish



STRATEGIES FOR
NON-ECONOMIC 

DAMAGES

Scrutinize Foundation

Avoid Duplication

Urge 702 Gatekeeping

Instruct Jury Carefully

Method, not Emotion, at Trial



PUNITIVE DAMAGES 
REALITY CHECK 

MUNICIPALITIES 

The picture can't be displayed.

INDIVIDUALS 



DO STATE DAMAGES CAPS APPLY?

No caps on
§ 1983 counts

State law caps on 
state counts 



§ 1988 ATTORNEY’S FEES
THE HIDDEN MULTIPLIER

 “Prevailing” party
 Calculation method
 Adjustments for degree of success
 No expert fees
 No fees for pro se litigants
 State officials + prospective relief 
 fees available

 Caps on prisoner cases
 Defense fees rare



IMPACT OF FEES ON EXPOSURE

CASE DAMAGES § 1988 FEES

City of Riverside v. Rivera, 477 U.S. 561 (1986) $33,350 ~$245,456

McAfee v. Boczar, 738 F.3d 81 (4th Cir. 2013) $2,943.60
$332,000
$100,000

Montanez v. Simon, 755 F.3d 547 (7th Cir. 2014) $2,000 $108,350.87

Richardson v. City of Chicago, 740 F.3d 1099 (7th Cir. 2014) $3,001 ~$123,000

Mahach-Watkins v. Depee, 593 F.3d 1054 (9th Cir. 2010) $2 (nominal) $136,687.35



FEE STRATEGIES

Exposure = Verdict + Fees

Rule 68 Offers

Targeted Discovery



QUALIFIED IMMUNITY



THE QUALIFIED IMMUNITY SPLIT

INDIVIDUALS

QI  AVAILABLE
VIOLATION OF CLEARLY 

ESTABLISHED CONST. 
RIGHT

MUNICIPALITIES

NO QI
MONELL LIABILITY

TRAINING, POLICIES, 
SUPERVISION



THE TWO QUESTIONS THAT DECIDE QI

WAS THERE A 
CONSTITUTIONAL 

VIOLATION? 

WAS THE RIGHT 
CLEARLY 

ESTABLISHED? 



‘CLEARLY ESTABLISHED’ REQUIREMENT
VS

OBVIOUSNESS DOCTRINE



TRENDS IN 
QUALIFIED 
IMMUNITY

- Increased criticism in courts
- Denials of QI if defendant’s act was egregious
- Propensity to find fact issues
- U.S. Supreme Court criticism

- Legislative reforms
- State “mirror image” statutes that mimic 1983 

but eliminate QI
- Heightened penalties against officers
- Multi-faceted statutes



QI L IMITED/REMOVED

QI  PROTECTIONS 
EXPANDED/CODIF IED

NO CHANGE TO QI



Asserting QI

Body/dash cam, 
third-party video, 
neutral witnesses

Undisputed facts

The picture can't be displayed.

Preserve appeal 
avenues Trial framing



NUCLEAR VERDICTS 

• “Nuclear” = jury awards > $10M

• Valenzuela (CA): $13.2M excessive 
force; death

• Lobato (NV): $34M wrongful 
conviction; fabricated evidence

• Ferguson (MO): approx. $44M 
insurance; bad faith verdict

• Themes:
• Wrongful convictions

• Fabricated evidence

• Emotional damages



WHY ARE 
VERDICTS 

RISING?

• Videos are everywhere
• Wrongful Convictions = Juror 

Anger + Years of Lost Liberty
• Mistrust of institutions
• Social media
• De-sensitivity to large numbers
• Attorneys’ Fees under 1988



CONTAINING 
THE RISK AT 

TRIAL

Clear, respective voir dire 

Acknowledge harm without 
conceding liability 

The picture can't be displayed.

Explain policy changes already 
implemented 

The picture can't be displayed.

Offer the jury a path  



PLAINTIFF PLAYBOOK vs.
 DEFENSE COUNTER STRATEGIES



PLAINTIFF’S 
CASE

Portray the Plaintiff

Escalate to Patterns 

Stack Damages Categories 

Spotlight Punitive Exposure 



COUNTER: 
QI AND THE 

SPECIFIC RIGHT

“By date [X], in a rapidly 
evolving [specific scenario], 
it was clearly established 
that an officer may not 
[specific conduct] during 
[specific circumstances].”



COUNTER: 
CONTROL 
THE FRAME 

EARLY

• What did the officer perceive? 

• Was there time-pressure? 

• Were there policy constraints? 



COUNTER: 
MONELL 

CONTAINMENT

• Bifurcate/phase under Rule 42
• Freeze the theory early
• Raise the bar on “failure to train”
• Control “pattern/character” evidence
• Proportional discovery, not 

department audit
• Jury charges
• Relief posture: policy/custom for all 

remedies



COUNTER: 
DAMAGES 

DISCIPLINE

• Punitive limits (Gore, State 
Farm ratios) for individuals

• Avoid “stacking”

• Invoke state law caps

• Avoid cumulative grief 
testimony

• Manage fees; use Rule 68



COUNTER: 
THE REAL  
CLAIMANT

• Fair portrayal of plaintiff? 

• Fair depiction of relationships?

• Social media, criminal / work / 
education history, surveillance

• Press for details in discovery 



COUNTER: 
VOIR DIRE & 

TRIAL THEMES

• Teach the jury how decisions are 
made in real time: 
• What officers are trained to see

• Risks that officers must weigh

• Policies that guide officers



LITIGATING WITH A TRIAL FOCUS

Narrow the case early. Force the issues: specific right, capacity 
(individual vs official), QI, and Monell. Bifurcate or phase.

Value with accuracy. Consider verdict + fees. Use Rule 68. Two-
track caps (fed vs state). Individual-only punitive exposure.

The picture can't be displayed.

Leverage procedural tools. Disciplined discovery. Expert 
gatekeeping. Strong jury instructions.

Equip the jury. Humanize the defendants. Educate on real-time 
officer experience. Acknowledge harm without conceding liability. 
Provide a lawful path to a fair result.



Q&A



THANK YOU!

Lem Montgomery
Ridgeland Office 

Lem.Montgomery@butlersnow.com

Anna Morris
Ridgeland Office 

Anna.Morris@butlersnow.com
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