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Introduction

Asbestos and insurance: a broad topic. The insur-
ance press reports regularly on the latest develop-
ments, especially regarding UK litigation and US
settlements. However, the question of compensa-
tion for asbestos victims arises wherever asbestos
has been used on a large scale, i.e. in all industrial-
ised countries and in the majority of developing
countries. Insurance companies are involved in
some way in all of these countries. It is thus time to
look at the big picture. Our publication provides an
overview of the various compensation mechanisms
that have developed over a period of many years.

It concerns the rise and fall of a problematic tech-
nology. As with most problem technologies -
nuclear power, chlorine chemistry — asbestos too
is fighting hard against its own demise, and will
not stop hoping for a comeback. In this case, the
prospects are bleak — at least in industrialised
countries, which have almost completely stopped
using asbhestos. While in October 2008 Canada was
once again able to prevent chrysotile being added
to the list of substances prohibited under the
Rotterdam Convention, the accusation of double
standards (domestic bans but massive exports to
developing countries) will also bring asbestos
mining there to an end sooner or later.

It also concerns the long-term consequences of
the technology: long-term owing to the ten- to
fifty-year latency period until the manifestation

of the illness; and long-term because even once
entirely prohibited from use, asbestos in buildings
and infrastructure presents a risk for an indefinite
period, especially for blue-collar workers perform-
ing maintenance, demolition and waste disposal.
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In developing countries, where the consequences of
asbestos are overshadowed by other more obvious
problems, there are attempts to get the problem on
the political agenda. This battle is also being waged
by the global non-governmental organisations
(NGOs) in “asbestos ban” movements, which are
supported by international organisations such as the
ILO (International Labour Organization) in Geneva.
The situation is rather different in industrialised
countries, where public awareness of the asbestos
problem allows the luxury of concentrating on
peripheral issues such as the decontamination of
schools and office buildings with the associated (and
sometimes questionable) costs and incidental risks.

And it ultimately concerns the role of insurance in
the compensation of asbestos-related health losses.
Insurance is unlikely to be affected in any major way
by the vast majority of the work-related deaths
occurring each year (currently estimated at 100,000),
as these mostly concern construction workers
from informal economic sectors in developing
countries, hardly any of whom have social or private
insurance. Nonetheless, insurance companies are
involved on four levels:

- “Non-causal” insurance systems form the lowest
level: health, annuity or life insurances which
pay out on illness or death without querying the
cause. Not least due to their lack of delimitation
from other causes — other dust emissions,
tobacco —the impact on such insurances by
asbestos cases can only be estimated. None of
the numerous US asbestos studies has docu-
mented the impact on US health and annuity
insurers arising from the hundreds of thousands
of serious asbestos cases over several decades



in which liability claims were never made. A
century ago, US life insurers had offered cover to
the majority of workers, before they began to
exclude asbestos-exposed occupation groups.

Regardless of its composition, this basic cover is
supplemented or overlaid by workers’ compen-
sation insurance (WC), which also indemnifies
occupational illnesses and is usually financed by
employers. In most countries, workers’ compen-
sation insurance law now provides for the com-
pensation of asbestos-related occupational dis-
eases. In view of the technical and institutional
requirements for medical diagnoses, their actual
recognition, as called for by the ILO, is a laborious
process which has scarcely got underway in many
countries.

The third level affects private insurers via
employers’ liability (EL) insurance in all those
countries where the employer’s liability for occu-
pational diseases has not been replaced by
workers’ compensation systems such as those
in Germany, Austria or North America. The insur-
ance penetration of employers’ liability varies
widely and is only comprehensive where obliga-
tory coverisin place, as in the UK. A similar
degree of variation is to be found in liability sys-
tems and liability practice. However, based on
the asbestos consumption of recent decades,
employers’ liability scenarios are leading to the
most intensive involvement of the private insur-
ance sector in asbestos cases outside North
America. As a consequence, this publication
focuses on an overview of the varieties being
applied in practice in this area, accompanied by
individual country reports.

— Finally, the fourth level is composed of product
and other liability insurances (general liability,
professional liability, etc.), which require consid-
eration in all markets but to date have almost
exclusively been utilised in the USA —to a massive
extent, as we are all aware.

A mixture of all these insurance and liability chan-
nels is typical for most markets. However, the
complementary compensation models in Germany
and the UK are somewhat atypical: the German
model is based largely on level two, whereas level
three predominates in the British model. Practice
in the US is entirely atypical, as compensation is
based almost completely on product liability.

In several countries (e.g. France, Belgium, Japan),
these traditional insurance and liability channels
are partly being replaced or augmented by specific
compensation funds for asbestos victims. The
number of such funds is gradually on the increase,
although their concepts vary. The main burden
here is borne by the employers, albeit indirectly via
workers’ compensation insurance, and by the state
in its role as regulator and risk manager, social
insurance provider and entrepreneur.

The example of asbestos can teach us a lot. Itis
both a global risk which takes numerous forms in
different countries and a long-term risk which
extends beyond the individual time horizon of
those involved. Our publication will greatly facilitate
realistic assessment of this issue and will encour-
age people to give serious thought to the subject
of risk, responsibility and the role of insurance.
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Compensating asbestos victims

The asbestos story — rise and fall of a safety technology —is the
prototype of a mass tort: it is most instructive for the insurance
industry, even if the lessons learned have not always been the
right ones.



Aspects of compensating asbestos victims

Introduction

In industrial countries, asbestos-related diseases
are still the most common workplace-related
cause of death, a legacy from a bygone industrial
age. In many developing countries, however, the
asbestos risk itself is still a very present and highly
avoidable evil. The first challenge we face today is
to implement a global ban on asbestos. The sec-
ond is to ensure a system of recognising diseases
in workers’ compensation insurance that provides
for the obligatory compensation of asbestos-
related diseases worldwide (see Chapters 1to 3).

Three aspects of tort law are considered: employers’

liability for occupational diseases, the liability of
asbestos-processing companies for environmental
damage to neighbours or family members of
workers exposed to asbestos, and the liability of
manufacturers of asbestos-containing products
(Chapter 4). The situation regarding employers’
liability and liability insurance varies from country
to country depending on the complex interaction
between social law and tort law involved in each
case (Chapters 5 to 8).
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1 Complex damages — Asbestos from
areinsurer’s point of view

Current asbestos scenarios cover all the stages of
development of a technology risk: booming indus-
tries and hazardous pre-industrial conditions in
developing countries, generations of sick workers
suffering from the long-term consequences of
post-war industrialisation in the developed coun-
tries and sometimes excessive application of the
precautionary principle when it comes to asbestos
abatement.

The boom in the asbestos industry started 100
years ago. “A big selling point was the ability of
asbestos to save lives, both on land and at sea.
Asbestos in skyscrapers, offices, theatres, houses,
brakes, and ships was already gaining a reputation
of saving thousands of lives a year.”" An overview
of theatre fires in the 1870s and 1880s alleged that
95% of the 2,216 fatalities documented could have
been prevented by asbestos.2 The same debate
was briefly revived in the aftermath of 11 Septem-
ber 2001 when it was asked whether the World
Trade Center would have remained standing
somewhat longer if the twin towers had been fire-
proofed with asbestos.

It became apparent early on that health risks were
the collateral damage of this new safety technol-
ogy. In 1934, British factory inspector Sir Thomas
Legge stated regretfully: “Looking back in the light
of present knowledge, it is impossible not to feel
that opportunities for discovery and prevention
were badly missed.”3

1 Tweedale, Magic mineral to killer dust, 2000, p. 5.
2 Summers, Asbestos and the asbestos industry, 1919, p. 49.
3 Legge, Asbestosis, 1934, pp. 190-194.



The compensation of asbestos-related diseases is
now regarded by the insurance industry as the
prototype of an emerging risk, the most compli-
cated of all complex damages, and the largest and
longest-running of all mass torts. Of course asbes-
tos is not a typical mass litigation example, but the
same could be said of most other cases, such as
agent orange with its military implications, pharma-
ceutical cases like DES with its intergenerational
consequences, or the historical predecessor of
asbestos litigation, the story of compensation or
non-compensation of silicosis victims in the USA,
which has evolved quite differently nevertheless.
Most instances of mass litigation involve historical
processes that are unlikely to repeat themselves.
Although highly instructive for insurance practice,
they are unsuitable for modelling.

Three factors create the complexity of asbestos
litigation

The material’s broad field of application in almost
all sectors of the manufacturing industry, in all
industrial nations and in many developing coun-
tries. The World Health Organization estimates
that some 125 million people are occupationally
exposed to asbestos today and that such expos-
ures lead to 90,000 deaths every year.*

The time dimension involved: the widespread
industrial use of asbestos as practised throughout
the 20th century is far from being a thing of the
past, for its worldwide consumption, which
decreased by 50% during the period from 1980 to
2000, has been on the rise again since the turn of
the century, especially in China, India, Thailand
and the Ukraine. In addition, asbestos-related
disease patterns have ten- to fifty-year latency
periods. And finally, the almost 200 million tonnes

4 World Health Organization, Elimination of asbestos-
related disease, policy paper, September 2006.

of asbestos fibres mined in the past 150 years have
not simply disappeared from the face of the earth,
which means that insurers will have to contend
with this risk for a long time to come, especially in
construction. It can even constitute a risk in the
aftermath of a natural catastrophe: following the
earthquake in Kobe in 1995, asbestos removal costs
accounted for the largest share of total demolition
costs.?

The variety of legal areas involved in the compen-
sation of asbestos claims within every national
legal system: labour law and the different branches
of social security, various fields of tort law, in par-
ticular employers’ liability, product and environ-
mental liability, administrative law and state liabil-
ity, criminal law, insolvency law and company law.
Furthermore, the legal situations in every country
—also within the EU - differ widely, and legal regu-
lations as well as their practical application are
subject to change over the course of the years.

Problem clusters in asbestos litigation

The three factors mentioned — broad and world-
wide application in manufacturing industries,
time dimension and diversity of legal disciplines
involved - create specific problem clusters in
asbestos litigation.

Lack of transparency and vast conflicts of interest as
a result of the multiple parties involved: on the one
hand there are the victims, their families and heirs,
claimant collectives (lawsuits by groups and asso-
ciations) and insurers entitled to recoveries, and
on the other hand there are defendant companies

5 Kazan-Allen, Killing the future. Asbestos use in Asia,
2007, p. 24.
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Aspects of compensating asbestos victims

and their successors in interest, workers’ compen-
sation insurers, and liability insurers multiplying
and atomising the number of stakeholders: hun-
dreds of co- and reinsurers over the years with
continually changing participations.

In addition, the questions of temporal allocation,
statute of limitations and aggregation of individual
losses (all this at the different levels of tort and
procedural law, insurance and reinsurance) have
created the complexity of US coverage disputes,
which in turn prevented the stakeholders from
detecting certain structural peculiarities of the
US compensation system. Related to this are the
unresolved problems of securing future claims
and dealing with the increasing awareness of still
uncertain consequences of hazardous exposures
which took place in the past.

Causation: the distinction between asbestos-related
diseases and diseases related to other dusty trades
(silicosis, pneumoconiosis), the interaction of
asbestos with other diseases (tuberculosis), and
the interaction of asbestos with tobacco, traffic
and other pollutants in lung cancer cases. Evidence
of specific causation involves different require-
ments in the various legal areas. Within the frame-
work of employers’ liability, British courts, lawyers
and insurers have in recent years focused on the
issue of joint and several liability incurred by suc-
cessive employers of the same employee —in ltaly,
there is no discussion, courts always apply joint
and several liability of the employers. The Dutch
Supreme Court ruled in favour of surprisingly broad
proportional liability in a lung cancer case, also
within the framework of employers’ liability.6 The
court found that the employer could only be held
liable for its own share of causation, taking into
account all other causative shares such as smok-
ing, genetic disposition, and the background risk
of general air pollution. In the USA, under product
liability, the causal link to an employer’s supplier
has to be established. In this area, the courts seem
to be returning to the restrictive criteria applied in
the 1980s following a period during which require-
ments experienced an almost unbelievable loosen-
ing and abuse was rampant. The pendulum is now
swinging back the other way. Car manufacturers are
trying to convince the courts that asbestos used in
brake pads does not pose any risk, and that the large
volume of medical literature suggesting it does

is just “junk science”.” In workers’ compensation,

6 Hoge Raad, 31 March 2006.
7 Chapin vs. DaimlerChrysler et al., case No. 133178,
Supreme Court of Michigan.
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a disease must be proven to be work-related. The
workers’ compensation insurers have developed
different criteria and practices for this. By socialising
the costs of long-term risks across a class of com-
panies, irrespective of the method of classification
used, many difficulties of attributing responsibility
individually can be avoided. Theoretically, it should
be easier for a workers’ compensation system to
develop uniform recognition and attribution criteria
for compensating the victims of occupational dis-
eases than it seems to be for a tort system.

Lack of coordination of the various legal areas deal-
ing with the compensation of asbestos victims and
the responsibilities within each legal system. This
aspect is often neglected in the asbestos debates in
the USA and the UK, where the focus is on tort law.
Despite their volume, US analyses of asbestos-
related litigation and compensation costs are
incomplete as far as the involvement of social
security providers, life, health and workers’ com-
pensation insurers is concerned. Since the inter-
national asbestos conferences organised by the
insurance industry usually focus on these markets,
the complex structures of other markets and their
individual profiles don't become sufficiently
apparent.

Lessons learned?

What has the insurance industry learned from its
experience with asbestos, and have the lessons
learned always been the right ones? “The asbestos
mass tort provided insurers with something of a
baptism of fire for modern liability exposures”8 —
insurers have indeed taken account of the US asbes-
tos experience, in particular at the following three
levels:

Exclusions: in the wake of the 1973 Borel decision,
which paved the way for asbestos victims to claim
compensation under product liability, it took
another 13 years to incorporate the exclusion for
any asbestos-related liability coverage in the ISO
CGL policy (in the 1986 revision). At present, in
many liability insurance markets the principle
“exclude first, ask later” applies. This is, however,
a questionable attempt to identify and anticipate
the “next asbestos”.

8 Stempel, Assessing the coverage carnage. Connecticut
Insurance Law Journal, Vol. 12, No. 2, Spring 20086, pp.
349-476.



In the area of underwriting, the claims-made prin-
ciple has become the liability insurers’ occasion-
ally overrated prime tool of dealing with long-tail
risks. The fundamental idea behind this principle is
correct, as it puts current tort practice at the centre
of the risk analysis conducted during treaty negoti-
ations rather than focusing on speculation about
future liability risks. In addition, aggregate limits
have increasingly been introduced outside prod-
uct liability insurance. But many questions remain
outstanding in relation to the interaction between
trigger variants, claims series clauses and aggre-
gate limits, especially in areas other than product
liability insurance.

In risk research, liability insurers and reinsurers
started concerning themselves intensively with
“emerging risks” and the “next asbestos”, often to
the detriment of a more systematic and empirical
analysis of the actual and ongoing risks of change.
Thus far, they have not developed any convincing
cross-line assessment methods for such risks.

Some findings

There is a need for a double strategy that takes
account, from the claims departments’ perspec-
tive, of the problems involved with future loss
developments, especially under past policies and,
from the underwriters’ point of view, of the identi-
fication of classes of business and segments in
which asbestos risks can be covered. Such classes
include mainly workers’ compensation insurance
worldwide, microinsurance models in developing
countries, but also liability insurance in employ-
ers’ liability markets with compulsory stand-alone
policies, and possibly under restrictive conditions
the building industry, which will continue to face
the problem.

The need to assess asbestos risks against the back-
ground of national differences in insurance market
structures and compensation schemes: historical
jungles, in which the compensation of asbestos-
related diseases is creating different scenarios and
different stories. First-party insurance elements
are compulsory health, disability and workers’
compensation, and sometimes voluntary and sup-
plementary group insurances. Tort-law elements
are product, environmental and employers’ liability.
In the past 35 years, product liability has played

a prominent part only in the USA, even though

product liability rules and regulations are relatively
uniform all over the world. Environmental liability
for the dust exposure experienced by neighbours
of asbestos-processing plants, the families of
employees and other third parties plays a signifi-
cant role in densely populated industrial nations,
in developing countries with low environmental
standards, and in primary producer countries. How-
ever, in almost all countries — with the important
exceptions of North America (Canada, the USA,
Mexico) and some central European countries
(Belgium, Germany, Austria) —employers’ liability
is the main playing field of tort law in asbestos liti-
gation.

The compensation of asbestos-related disease
losses over long periods of time is spread among
different insurance collectives. Initiatives taken by
victims’ associations are increasingly giving rise
to compensation funds, e.g. in France and - most
recently —in Belgium, Japan and Slovenia. These
funds are financed primarily by workers’ compen-
sation insurers, i.e. by employers, and they are
additionally awarded state subsidies taking into
account non-workplace-related environmental
risks, past liabilities of companies no longer exist-
ing and of state enterprises — ultimately acknow-
ledging the state’s general responsibility as a risk
manager and regulator. Liability issues thus tend
to become issues involving the subrogation rights
and practices of these funds. Unusual — but not
called into question in this respect — has been the
structure of the US fund model, the Fair Act 2005,
having in the meantime failed for other reasons.
Instead of being financed by workers’ compensa-
tion insurers or the US federal government, it was
meant to be funded by the heterogeneous collect-
ive of current defendants in US litigation and their
insurers. This latest attempt led by the government
at reaching a global settlement failed, as did a simi-
lar attempt instigated by the courts in the 1990s.°

US lessons

A conclusion frequently drawn from the US asbes-
tos story is that the risk was “excluded too late”
from liability insurance policies. However, if we
look at the early stages of the story, it seems as if
the insurers’ real failure was not to cover this risk
appropriately from the start. One of the lessons of
the US experience may be helpful for other mar-
kets as well: embrace rather than exclude the risk.

9 On failed class actions: Hensler, Asbestos litigation in
the United States. Connecticut Insurance Law Journal,
2006, pp. 266-269.
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Aspects of compensating asbestos victims

— At the beginning of the 20th century, “industrial
insurance”, a simplified and modest form of life
insurance, was the main type of private insur-
ance taken out by the US working class. By 1910,
with the number of insureds at 23 million, two
companies, Prudential Life and Metropolitan
Life, accounted for 80% of the business. The
chief statisticians of these companies, Frederick
Hoffman and Louis Dublin, played a pioneering
role in investigating the rates and causes of
morbidity, disability and mortality among various
population groups, and industrial workers in par-
ticular. As early as 1918, Frederick Hoffman noted
that workers exposed to asbestos were refused
life insurance cover. Later, Metropolitan Life was
forced —in the same way as the asbestos manu-
facturers —to compensate asbestos because it
failed to make its knowledge of the risk public.
Today, referencing this very same actuarial know-
ledge, Metropolitan Life offers health insurance
products specially for people exposed to asbes-
tos dust (“catastrophic injury insurance”).

The second opportunity to tackle the compensa-
tion issue was missed in the 1930s, when industry
and insurers jointly succeeded in stopping the
wave of employers’ liability claims by doing away
with employers’ liability. Tort reform involved
extending workers’ compensation insurance to
occupational diseases and granting employers
immunity, similar to what had happened with
regard to occupational accidents in the USA, and
in 1884 in Germany. Unlike in Germany, the long-
term consequences proved to be questionable.
When comparing present US and UK litigation,
one realises that the UK solution for employers’
liability, despite its problems —the full extent of
which cannot yet be appreciated —is preferable
to the US solution involving product liability and
third-party liability. It is more transparent, the
employers’ collective is less heterogeneous, and
the independently funded employers’ liability
business is — or at least should be — capable of
shifting rising costs to the employers. Indeed,
liability insurers could more frequently revert

to the argument that British employers, unlike
continental European or US employers, do not
exclusively bear the costs of workers’ compensa-
tion insurance, since both disability annuities
and health costs (Industrial Injury Scheme and
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National Health) are financed through taxes.
Employers’ overall costs are therefore compara-
tively low in the UK.

The third opportunity, involving workers’ com-
pensation, arose in the 1940s. It too was either
not taken advantage of or only very hesitantly
(admittedly, European WC insurers were not too
quick to address the problem, either). A large
proportion of the asbestos cases were not
indemnified owing to limitation rules, deferment
periods and requirements regarding the evidence
of causality. Payments were low. Insurers tended
to reject claims in order to keep premium levels
competitive. The employers did the same in
order not to run the risk of being charged pre-
mium loadings. Even the workers themselves
were not all that keen on being diagnosed with a
disease for fear of losing their jobs. A subsidi-
arity rule that is not customary anywhere else in
the world but remains unquestioned to date was
responsible for no claims being submitted under
WC insurance when third-party liability came
into focus in the 1970s. In accordance with this
rule, workers’ compensation insurers can reclaim
their payments from an employer if an employee
receives compensation from a third party.™

Compensating asbestos victims is indisputably
one of the main duties of WC insurance world-
wide. In many industrial nations, approximately
half of all fatalities currently caused by occupa-
tional diseases and accidents are attributable to
asbestos, with the number of asbestos cases on
the rise and other fatal occupational diseases and
occupational accidents decreasing. In 2005, Ger-
many, for instance, had 1,540 asbestos-related
deaths compared to 994 deaths caused by other
occupational diseases and 589 fatal occupational
accidents (commuting accidents not included),
making this the first year that asbestos cases
accounted for more than 50%."" The same applies
to the USA."2 Expenditure on asbestos cases
comes to about 5% of total expenditure under WC
insurance for occupational accidents and diseases
(e.g.in Germany the annual expenditure currently
amounts to €300-350m compared to a total expen-
diture of €6-7bn). In the USA, official statements
suggest that itis “less than 1%"."® According to
our estimates, itis lower. In Europe, an expen-
diture of 5% has proved not to constitute an insur-
mountable problem for this class of insurance.

10Cf. Hanlon, An elegy for the Fair Act, Connecticut Insur-
ance Law Journal, 2006, p. 536, 546.

""DGUV (German statutory accident insurance) statistics.

2See Zimmer, Berufskrankheiten (Occupational dis-
eases), Die BG 11/2007, pp. 432-437.

3NCCl communication “Analysis of S.852 - Fairness in
Asbestos Injury Resolution (FAIR) Act of 2005”, August
19, 2005.



How probable are tort-law mass litigation
scenarios?

Employers’ liability litigation is either ongoing or
conceivable in most countries, indeed it is the pro-
totype of an emerging risk, mostly in slow motion
and underestimated, sometimes with intermittent,
periodic pushes which attract more publicity for a
time. Current developments in the UK, the most
advanced employers’ liability insurance market,
are intensively observed and well documented.
The dramatic extension of employers’ liability dur-
ing the last fifteen years in France was superseded
by a fund solution. In other countries, for instance
Italy and Spain, mass litigation has manifested
itself less than expected so far. There are a variety
of reasons for this.

The importance given to this topic on current polit-
ical agendas is rather doubtful. When it was high,
as in Germany in the 1980s or France in the 1990s,
this was because the secondary aspect of the
asbestos environmental risk was overstated, with
the result that asbestos-removal activities were
often excessive (the President of the German
Supreme Administrative Court considered them
“a waste of economic resources”'). In the USA,
parents originally advocated the asbestos decon-
tamination of schools, but changed their mind when
faced with the concrete economic and organisa-
tional consequences.’ On the other hand, the
main problem, i.e. the health risks of industrial
workers, was of less interest to the public, since
other socio-political issues were considered more
important. The “social invisibility” of the problem
is partly due to the disease usually affecting eld-
erly employees, in many cases smokers. Asbestos
is therefore often overlooked as a contributory
cause. Also, the cases are frequently spread over
alarge geographical area and may be attributable
to a variety of polluters. The legal areas and pro-
cedures involved are different and often poorly
coordinated but they nevertheless secure a basic
form of protection.

“FranBen, Krebsrisiko und Luftverunreinigung (cancer
risk and air pollution), 1992.

5 Sunstein, Laws of fear. Beyond the precautionary prin-
ciple, 2005, p. 74.

On the other hand, it is foreseeable that in the old
industrial nations, the long latency periods will
lead to an increase in the next few years in the
number of new cases resulting from exposures in
past decades. It is also expected that these new
cases will be taken more seriously given the
improved medical information. The same is true
for the legal information available to the parties
concerned and for the assertion of existing legal
claims, including the growing significance of col-
lective lawsuits.

In the developing countries, globally networked
victims' associations are trying to give political
weight to bans and compensation. The Interna-
tional Labour Organization and the World Health
Organization have adopted policy papers. Con-
certed action is recommended in regions or world-
wide, since experience has shown that unilateral
bans only lead to a shifting of the risk to countries
with poorly regulated occupational safety and
environmental protection. This was the case with
asbestos textiles and brake linings, the manufac-
ture of which was moved from Japan to Korea,
and in the 1990s from Korea to China, Indonesia
and other southeast Asian countries.

The vast majority of exposed workers are found in
the unregulated informal construction and demoli-
tion industries. They include over 100,000 workers
employed on shipbreaking sites in India and Ban-
gladesh. Given these conditions, the arguments
used by the mining and asbestos cement industry
in Canada, Brazil, Thailand, India and the countries
of the former Soviet Union regarding “controlled
use” appear unconvincing, although they have been
quite successful so far. The insurance industry
should support the following three objectives in
this regard:

— Worldwide ban on asbestos

— Cover mainly and systematically under workers’
compensation insurance, supporting the world-
wide initiatives of the International Labour
Office; cover in addition or alternatively under
other insurances of the person, funds, “micro-
insurance” models; cover in addition within com-
pulsory employers’ liability insurance schemes

— Selective liability insurance cover for the con-
struction industry, i.e. cover for companies that
can guarantee safety standards which include
contractors and subcontractors

Munich Re Asbestos 11



Aspects of compensating asbestos victims

2 Asbestos industries: Rise, fall,
and rise again?

Since the 19th century, some 200 million tonnes of
raw asbestos have been mined, with a third of this
coming from the states of the former Soviet Union
(USSR) and Canada.

World asbestos production during the
20th century (1,000 tonnes)

1970 2000 Accumulative during
20th century

USSR/FSU 1,066 983 67,100
Canada 1,507 320 60,500
South Africa 287 19 9,920
Zimbabwe 80 145 8,690
China 172 370 7,700
Brazil 16 170 4,540
World production 3,494 2,070 174,000

Production peaked in the late 1970s, halved by the
year 2000 and has recently risen again slightly. A
comparison of the substantial US asbestos con-
sumption with global production clearly shows the
increase in non-US asbestos consumption since
the mid-20th century (Graph 1).

In the first half of the 20th century, the bulk of global
asbestos production was used in the USA, with
especially high consumption during the great
urban projects of the 1920s (such as the Rockefeller
Center in New York) and during the wartime econ-
omy of the 1940s when it was vital to ensure that
US warships were fireproof.

Asbestos consumption in Europe (without the
Soviet Union) quadrupled in the post-war period
until 1980, although Europe’s overall share of
global production remained under 30% through-
out this time. Asbestos use in the USSR increased
tenfold and began to exceed total consumption in
the rest of Europe combined. The initially marginal
share of Asian countries rose to about a quarter of
global consumption.

A comparison of the 1980 figures with those from
2005 shows that global asbestos consumption has
fallen by half in this period. As Asia’s asbestos
consumption has remained fairly constant, its
share of overall consumption has doubled while the
share of former USSR (FSU) states has increased
slightly during this period although consumption
there has nearly halved. Asbestos is no longer
used in Europe and the USA, but is still in use in
Canada.

World consumption of asbestos

1950 1980 2005

% of world 1,000 % of world 1,000 % of world 1,000

consumption tonnes consumption tonnes consumption tonnes
North America 54.7 701 9.6 465 2.9 66
Europe 28.9 370 27.6 1,332 0.0 0
USSR/FSU 10.6 136 30.4 1,470 33.7 762
Asia 2.0 25 22.0 1,063 52.0 1,175
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Graph 1: Asbestos: World production and US consumption
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There are many reasons for the decline in the
asbestos industry: in the USA it was the liability risk
that emerged in the 1970s, in Europe it was the
bans of the 1980s and the voluntary switch to alter-
native materials, in the former Soviet Union it was
the economic crisis of the 1990s.

Crisis and boom on the one hand and on the other
the fluctuating political debate on banning and
regulating asbestos have strongly influenced the
development of the asbestos industry in its remain-
ing important markets:

Remaining important markets for asbestos

— \
1900 ‘1910 ‘1920 ‘1930 ‘1940 ‘1950 ‘1960 ‘1970 ‘1980

1995 2005
Russia 649,580 314,828
Kazakhstan 45,429 150,050
Ukraine n.a. 184,913
Brazil 166,684 138,624
China 511,835 514,614
India 115,739 255,205
Thailand 181,692 175,972
Canada 15,114 65,112

South Africa: A hundred-and-ten years
of primary production

Since the peak of 380,000 tonnes in 1977, raw
asbestos production in South Africa declined
steadily to 18,800 tonnes in 2000 and has slowed
down even more since the asbestos ban of 2004.
By 1960, the mines were employing more than
20,000 workers. Considering the rising production
rates until 1977 and the workers in the even more
dangerous milling sector, the number of people
directly affected is considerable, though difficult

rise again.

B World production
US consumption

to estimate because many workers were not
employed under individual contracts. Production
units of one male worker plus several members
of his family (women and children) had a certain
autonomy in organising their work — output was
ensured through performance pay. Women and
children generally received no individual wages,
and mining industry employment regulation did
not apply.®

Important asbestos mines were operated by sub-
sidiaries of Cape, T&N and Gefco. Obligated in
1931 to comply with British regulations in the UK,
they did not apply this standard to their South
African sites. Double standards have also been
demonstrated in compensation practices: “tens
of millions of pounds” in the UK, nothing in South
Africa till 2001."7 The out-of-court settlement
between Cape and 7,500 former miners and their
families in December 2001 may prove to be a
turning point, followed by a second suit filed in
South Africa in 2002 against Gefco. The out-of-
court settlement of 2001 of £21m (approx. €24.5m)
resulted in an average settlement of £2,800 (approx.
€3,300).

Levels of environmental pollution in some areas
are notable; huge asbestos dumps (the blue asbes-
tos fields of the Northern Cape extend over 450 kilo-
metres alone) are scattered throughout the coun-
tryside. The government has spent money on the
rehabilitation of derelict and “ownerless” mines,
the Department of the Environment has a budget

to clean up the mines, and far more will still be
needed. South Africa took an important step with
the asbestos ban in 2004, but the heritage of more
than a hundred years of asbestos production
remains a problem.

6 Mcculloch: Asbestos Mining in Southern Africa,
1893-2002, Int J Occup Environ Health 2003;9: 230-325.

17 Kazan-Allen: South Africa: The Asbestos Legacy,
http://www.btinternet.com, 19.01.2007.
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Aspects of compensating asbestos victims

Brazil

Brazil produces 200,000 tonnes of asbestos per
year, uses 70% of its own asbestos production and
also imports some asbestos from Canada - the
fourth-largest producer of asbestos and one of its
major consumers.'® About 30,000 workers are
employed in Brazil’s asbestos industry, most of
them in small plants with bad working conditions.
Another 200,000 people are involved in the pro-
duction chain of the more than 3,000 products con-
taining asbestos. And there are more than 300,000
automobile repair shop workers, where work on
brakes and clutches involves unregulated expos-
ure to asbestos. In addition to these occupational
exposures, there is environmental exposure —in
more than 60% of houses asbestos can be found
with apparent problems in walls, ceilings, roofing
and plumbing.™

Most of the low-earning workers exposed to ashes-
tos have no access to medical care that includes
cancer diagnosis. There is a high rate of employee
turnover (reaching 90% each year in some asbestos
plants). This practice, where workers are dismissed
after they complete a designated period of service,
may be a strategy to control occupational diseases
or their recognition by public health authorities: the
“social invisibility of asbestos diseases”. Accord-
ing to victim associations, there are 3,500 cases of
asbestos-related diseases involving employees of
the two biggest asbestos-cement corporations,
with the compensation offered ranging between
US$ 1,700 and 5,000 (approx. €1,200-3,600).

The government has sent out conflicting signals.
Instead of a ban as expected, the Lula government
established in June 2004 an Interministerial Com-
mission on Asbestos, which produced a 1,000-page
document without recommending a decision. And
the Brazilian government failed to support the
inclusion of chrysotile in the list of hazardous
chemicals that are subject to the Rotterdam Con-
vention. “Better to let countries like Canada, India
and Kazakhstan shout out their objections and for
Brazil to remain apparently neutral”, was a com-
ment by Fernanda Giannasi (the leading labour
inspector in the anti-asbestos camp). But first bans
were declared by several municipalities and four
states in the late 1990s. And the activities of the

'8 Giannasi: Asbestos in Brazil, Asbestos European Con-
ference 2003.

19|COH: Asbestos and Public Health - the International
Dimension.

14 Munich Re Asbestos

organisation ABREA (the Brazilian Association of
People Exposed to Asbestos) founded in 1995 and
the ever growing public opposition to asbestos
will keep asbestos, its use or ban, firmly on the
public agenda.

India

About 100,000 workers are directly or indirectly
employed in the asbestos-mining sector. The work-
ing conditions vary according to different mines
and research reports. In the milling sector, the high
fibre air levels led to an asbestosis prevalence of
up to 25% after 20 years of work; the figures are
estimated to be lower due to the “healthy worker
effect”, meaning that the already badly affected
workforce retired at an earlier stage. Besides the
exposure at work, cases of extreme environmental
and human damage by abandoned asbestos mines
have also been recorded.

More important than the mining and milling sector
is the asbestos-manufacturing industry. Asbestos
is mainly utilised in the cement industry but also
for the reinforcement of paper, fibreboards, pipes
and roofing sheets, and for asbestos textiles. In the
textile industry, the prevalence of asbestosis is at
9% according to a survey conducted by the Indian
National Institute of Occupational Health.2° Studies
conducted at the workplaces showed fibre levels
in small-scale textile industries about 65 times and
at larger companies 6-8 times the permissible expos-
ure limit (PEL). In the cement industry, the largest
user of asbestos in India, the prevalence of recorded
asbestosis diseases was 5% of the workforce. The
Indian workforce in the construction sector com-
promises 30 million people. To illustrate the work-
place exposure, it appears to be a standard scenario
in the cement industry that workers slice open the
bags of asbestos with knives, shake the bags into
troughs and mix it with cement while they are com-
pletely unprotected and covered in asbestos dust.
Raw material asbestos is received from Canada
without any suitable health warnings and India
sends back the finished product with the warning
“hazardous product”.

Another occupational hazard is the removal and
replacement of asbestos. A major issue for India
here is the shipbreaking industry which has been
well documented by the western media. Recently,
a committee of technical experts set up by the
Supreme Court of India found asbestosis preva-
lence in the shipbreaking industry of 16%.2"

20Saiyed/Tiwari (2004), Occupational Health Research in
India, Industrial Health 2004, 42, 141-148.

21Zaidi (2006), Killer Mineral, Frontline, Volume 23 - Issue
20, Online Version.



Use of asbestos in almost all sectors of manufacturing industries

Asbestos has been used extensively in over 3,000 commercially manufac-

tured products. The most important areas of asbestos use have been, and

in many countries still are, in the manufacture of:

— asbestos cement, as a material for insulation and cladding, roof coverings
and corrugated sheeting;

— sprayed coatings for fire protection;

— asbestos cement pipes for drinking water and sewage;

— card, papers, textiles as an insulating and sealing material;

— industrial and domestic floor coverings;

— brake linings and clutch assemblies in the automotive industry paints,
coatings and fillers.

These products have also been built into a multitude of different devices:
ovens, kilns, cooking and heating stoves, boilers, irons and ironing boards,
work surfaces, plumbing fixtures/sanitary fittings, refrigerators, water heaters,
motors and alternators, vehicles (brake linings, clutch assemblies, gaskets),
railway equipment, ships, aircraft, electrical equipment and components
used in civil engineering (sewage systems, water pipes, road surfacing) and

buildings (roof tiles, elevator doors, fire dampers, seals, partitions, etc.).

International Social Security Association (ISSA):
Asbestos: toward a worldwide ban, Geneva 2006, p. 12

Between 1995 and 2000 the Indian government
lowered import duties for asbestos by 68%, giving
asbestos imports an advantage over imports of PVA
fibres (a substitute for asbestos), which carry duties
at about the level that asbestos did in 1995. In 2004
the duties on asbestos raw material were again
reduced by 15%. On the other hand, in the 1990s the
Supreme Court ordered several asbestos mines and
industries to pay Rs. 100,000 (approx. €1,500) to any
worker certified by the National Insurance of Occu-
pational Health as suffering from asbestosis.??

China

China is the world’s second-biggest producer and
consumer of asbestos. Little is known about the
working conditions in the estimated 120 Chinese
asbestos mines in which about 23,000 workers are
employed. One of the biggest asbestos mines in
China is reported to be situated in a prison camp in
Sichuan.

The first case of asbestosis in China was reported
in 1954. A particular feature here is the role of state
institutions and unions and the implementation of
occupational health and safety laws. However, the
close relationship between the state and the work-
force did not lead to high levels of worker safety.

In an effort to adjust to the standards of the global
economy, China therefore adopted new occupa-
tional, health and safety laws in 2002, which have

22Consumer Education and Research Centre vs. Union of
India, AIR 1995 SC 922.

been characterised as extremely complex even to
experts. The major challenge has been cited by a
Chinese official as “the absence of rigour and the
failure of implementation”.2 Problems in imple-
menting the new laws include the lack of invest-
ment in safety systems, the inadequacy of the
inspectorate, administrative changes due to gov-
ernment restructuring, the decline in government
authority and the fact that the responsibility for
administration rests with numerous and diverse
local authorities. The future of asbestos-related
problems in China will depend on whether state
institutions make serious efforts towards effective
workers’ protection, and on the very capacity of
the state institutions to implement regulation in

a country with a workforce of about 800 million
currently geared towards economic growth.

23Pringle/Frost (2003): The Absence of Rigor and the
Failure of Implementation. International Journal of
Occupational and Environmental Health, 9(3): 309-316.
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Thailand

Asbestos has been used for more than 30 years
and the current rate of raw asbestos use, close to
2 kg per capita per year, is the highest rate in Asia.

Since there are no asbestos mines in Thailand,
asbestos is imported for manufacturing mainly
from Canada and Russia. Environmental and
health investigations show that roof tile, vinyl floor
tile and cement pipe factories are large-scale opera-
tions with good manufacturing practices and engin-
eering control. However, most brake and clutch
factories are small-scale enterprises that have
inadequate engineering control together with poor
safety management and practice. The risk of
asbestos-related diseases is comparatively high
for workers in brake and clutch factories.?* The
concentration of asbestos fibres allowed by Thai
labour law is significantly high at 5 fibres/m3 and
far above the levels in other Asian countries.
Measures recommending the realisation of con-
trolled working conditions, which are difficult to
implement even in industrialised countries, are
widely impracticable in Thailand. Due to the trop-
ical climate, impervious full-body overalls and air-
line systems can actually cause harm by inducing
heat stress.

Poor reporting procedures in government statis-
tics do little to reflect the actual health situation:
inadequacies in the diagnosis and reporting of the
disease limit liability. The Asian Network for the
Rights of Occupational Accident Victims (ANROAV)
does not insist on enforcing compensation but
merely identifies asbestos victims and informs
them of the dangers.

Former Soviet Union, Russia and the “controlled
use” debate

International asbestos consumption today is dom-
inated by the FSU. Even back in 1970, the Soviet
Union’s asbestos consumption of 680,000 tonnes
was as high as in the USA or all of Asia. By 1980, this
figure had risen to over 1.4 million tonnes, making
the Soviet Union the world’s leading asbestos con-
sumer, a distant second and third were Japan and

24 Siriruttanapruk/Taptagaporn: Asbestos in Thailand,
Asbestos — European Conference 2003, p. 2.
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West Germany with 398,000 and 365,000 tonnes
respectively. By 1990, the FSU had increased its
annual asbestos consumption to over two million
tonnes, over half of total world consumption. Fol-
lowing significant reductions, the FSU today still
accounts for one-third of global asbestos consump-
tion with an annual figure of 800,000 tonnes.

Like Canada, Zimbabwe and Brazil, Russia argues
that “chrysotile is eliminated from the lungs more
rapidly than the amphiboles, and is far less dam-
aging to human health ... If chrysotile had always
been used in a controlled environment and if it had
not been mixed with amphiboles, the consequences
to human health would have been virtually non-
existent.”2 With the emphasis on controlling the
use of asbestos, specifically chrysotile, Russia
sees itself as complying with ILO Convention No.
162 of 1986. “The Russian Federation supports
statements of the International Labour Organisa-
tion’s Convention No. 162 of 1986 on Labour Safety
in Use of Asbestos and believes that unharmful
use of chrysotile asbestos both for people and the
environment is guaranteed provided the Conven-
tion’s requirements are met and simultaneous
organisational and technical measures to control
use of chrysotile asbestos and chrysotile-asbestos-
based items are taken.” There are efforts to correct
this kind of interpretation of the Convention, under-
taken by the ILO itself in various statements (the
Convention “should not be used to provide a justi-
fication for, or endorsement of, the continued use
of asbestos”). The European Commission also
underlines that there is sufficient evidence that

all forms of asbestos, including chrysotile, are car-
cinogenic to humans.26

Canada

Canada was the leading world asbestos producer
until 1975, benefiting from its proximity to the main
consumer market, the United States. Over many
years the Canadian asbestos industry was of
importance for the national economy. Today there is
no evident economic reason why Canada continues
to produce asbestos. A combination of transport
costs and significantly higher labour costs than
rival producers put it at a competitive disadvantage
vis-a-vis the other markets. The fact that almost all
the production is exported as crude fibres is also
at odds with general Canadian mining policy,
which is to promote added value by processing
raw materials for export. Canada is the main
purchaser of asbestos-containing manufactured
goods from the United States. The cost of these
imports is significantly higher than the total value
of asbestos production in Canada (estimated at
nearly Can$ 119m = approx. €73m in 2001 and
approximately Can$ 98m = approx. €60m in 2002).

25www.ass-chrysotile.ru, Newsletter 6, April 2004.

26 EC-Scientific Committee on Toxicity, Ecotoxicity and
the Environment (CSTEE), Brussels, C2/GF/csteeop/
Asbestos 17122002/D(02), p.15.



The real reason behind Canada’s asbestos policy
and its inconsistencies is the Quebec national
question. The asbestos mines initially opened by
English capital were mainly located in rural Quebec,
where low pay and worse working conditions than
in other mining sectors in North America could be
imposed. For this reason the asbestos-mining
region developed as a mono-industry rural zone,
which the disappearance of ashestos production
could plunge into a deep crisis. The connection
between the asbestos issue and Quebec’s eco-
nomic situation explains the double standard in
the perception and handling of asbestos inside the
country. In the English-speaking provinces, trade
union action has almost totally eliminated asbes-
tos from all new production. However, Quebec’s
provincial government and national labour unions
have an official agenda of boosting asbestos use.
This split between Quebec and the English-speak-
ing provinces means that Canadian workers enjoy
very different levels of protection. Labour standards
in all the English-speaking provinces lay down an
exposure limit of 0.1 fibre/cm (as in the European
Union), while Quebec Province and federal legisla-
tion standards prescribe an OEL of 1 fibre/cm3.
Asbestos workers in Quebec know that they are
fighting to keep alive an industry that endangers
their and their families’ health.

Canada remains a prime mover in the pro-asbes-
tos crusade. Over 95% of its output is exported to
countries in Asia and Latin America. A major pur-
chaser of Canadian asbestos was also France, but
with the French decision to ban manufacturing,
processing, sale and imports of asbestos in 1996
this relationship has been broken. To put pressure
on the whole EU and the discussion on the upcom-
ing EU-wide asbestos ban, Canada lodged a com-
plaint with the World Trade Organization (WTO),
stating that the French decision was illegal as it
hurt Canadian economic interests and was an
impediment to free trade. The WTO rejected the
argument that there is a safe level of exposure to
asbestos and that “controlled use” of asbestos is
feasible in France. The WTO affirmed a country’s
right to ban a deadly substance as a means of
absolute protection from it.?”

27 Castleman: WTO Confidential: The Case of Asbestos,
International Journal of Health Services, Vol. 32, No. 3,
2002, p. 500.

Chronology of asbestos bans

International organisations such as the WHO, ILO
and ISSA are working towards a total global ban
on asbhestos. National bans are needed to achieve
this but are not enough on their own. Unilateral
bans have led to a shifting of asbestos risks to
countries with poorly regulated occupational
safety and environmental protection. There are
also countries like the USA, where asbestos has
not actually been banned but where consumption
has pretty much fallen to zero for a variety of rea-
sons, and other countries where asbestos contin-
ues to be imported and used despite it being out-
lawed.28

1983 Iceland

1984  Norway

1986 Denmark, Sweden

1988 Hungary (amphibole)

1989  Switzerland

1990  Austria

1991 Netherlands

1992 Finland, Italy

1993  Germany, Croatia

1995  Japan, Kuwait

1996  Slovenia (asbestos cement)

1997 Poland, France, Monaco

1998 Belgium, Lithuania and Saudi Arabia

1999 UK

2000 Brazil (partial), Ireland

2001 Argentina, Chile and Latvia

2002 Luxembourg, Malaysia, New Zealand,
Slovakia, Spain, Uruguay

2003  Australia

2004 Honduras, Japan, South Africa

2005 Cyprus, Czech Republic, Estonia, Greece,
Hungary, Lithuania, Malta, Portugal,
Slovakia (under EU deadline)

28|n spite of the ban, in 2002 Thailand imported 451
tonnes of crocidolite, Khan/PricewaterhouseCoopers:
“Asbestos” —What is happening around the world,
May 2006, p. 15.
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3 Asbestos-related diseases
and casualties

According to estimates by the International Labour
Office (ILO) 100,000 persons die every year world-
wide from incurable work-related asbestos ill-
nesses (30,000 from mesothelioma, 60,000 from
lung cancer, 10,000 from asbestosis). These figures
will increase: the manifestation of asbestos-related
diseases reflect past asbestos consumption, which
peaked worldwide in the 1980s. While the manifes-
tation of new diseases in the USA since about 1995
(Weill, 2004) or 2000 (Nicholson, 1982) seems to be
decreasing, the peak is expected in Australia in 2010
(Leigh, 2003), and in western Europe between
2015 and 2020 (Peto, 1999).2° For countries in east-
ern Europe and Asia, which consume asbestos at
an expanding level, a peak is not yet predictable.

Irrespective of such global estimations, the number
of unreported cases is significant, even in indus-
trialised countries. Developing countries face
serious difficulties in proving asbestos-related
diseases (see article by Héctor Upegui).

29H. Weill/J.M. Hughes/A.M. Churg, Changing trends in
mesothelioma incidence, Occupational and Environ-
mental Medicine 2004, 61 (5), pp. 438-441; W.J. Nichol-
son/G. Perkel/l.J. Selikoff, Occupational exposure to
asbestos, American Journal of Industrial Medicine 1982,
2 (3), pp. 259-311; J. Leigh/T. Driscoll, Malignant
mesothelioma in Australia (2003); J. Peto/A. Decarli/C.
LaVecchia/F. Levi/E. Negri, The European mesothelioma
epidemic, British Journal of Cancer 1999, 79, pp. 666-672.
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Physicians and asbestos-related diseases
in developing countries

Dr. Héctor Upegui, Munich Re

Many patients exposed to asbestos are asympto-
matic for years. When the first symptoms appear,
it may be difficult for some physicians to clearly
confirm the diagnosis of an asbestos-related dis-
ease, as the medical findings in the first stages can
be similar to other diseases, for example chronic
obstructive pulmonary disease (e.g. due to smok-
ing), drug-related pulmonary fibrosis, idiopathic
pulmonary fibrosis, rheumatoid arthritis, left ven-
tricular failure, etc. This means that the medical
examination itself is insufficient for a diagnosis and
needs to be combined with additional laboratory
tests.

The most important tests are pulmonary function
tests, chest radiographs, computer tomography,
high-resolution computer tomography or mag-
netic resonance. However, this technology is not
always available and, even if it is present, special
expertise is required to read the findings, espe-
cially in the case of chest radiography (which is the
most widespread diagnostic aid). There are situa-
tions where just one or two radiologists in a whole
country have been properly trained to read chest
radiographs so that they can diagnose asbhestos-
related diseases accurately. An additional problem
is that this technology and knowledge is mainly
offered in big cities, which means the victim has
an additional barrier to overcome in order to bene-
fit from the service.



Graph 2: Asbestos consumption and occupational mesothelioma cases in Germany
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The above constraints can cause undesirable con-
sequences: as the treatment for the majority of
restrictive pulmonary diseases might be similar,
i.e. oxygen support, special medication to partially
help overcome respiratory difficulties, and so
forth, some physicians/patients are not so much
interested in looking for a well-founded diagnosis,
but on simply providing relief for the suffering.
Therefore, under-reporting takes place, and in
many cases, once the patient dies, the whole
claims process is transferred to the “bene-
ficiaries”, in other words to the survivors, nor-
mally family members.

As seen, the ability to guarantee a proper asbestos-
related diagnosis relies not just on proper training
for physicians to ensure that the correct questions
are asked and the proper signs and symptoms are
found, but also on the availability of the technology,
as well as on its accessibility for all citizens, and
the capability of the medical sector to understand
the findings.

There are fairly reliable figures on cases of meso-
thelioma, which in turn make it possible to esti-
mate the numbers of other asbestos-related dis-
eases: one to two cases of lung cancer and two to
three cases of asbestosis for each case of mes-
othelioma. The Finnish Institute of Occupational
Health has used a formula to establish the correla-
tion between the number of mesothelioma victims
per country and that country’s earlier asbestos
consumption. Accordingly, an annual raw asbestos
consumption in the 1970s of 1 kg per capita (of the
total population) will have resulted in eight cases
of mesothelioma per one million inhabitants in
the years following 2000. This is an average value
based on the general conditions prevalent in
western Europe.3® The formula merely provides a
rough indication, nothing more. When applying
this to other countries and time periods, it is
important to bear in mind that regulation in the
formal industrial sectors has become much more
stringent and that particularly hazardous types of
asbestos have increasingly been banned. On the
other hand, the current work-safety and environ-
mental standards in the informal economic sectors
of developing countries are still far below the
western European standards of recent decades.

Quite unlike in western Europe, the population fig-
ures in some developing countries have doubled
in the relevant latency period. Finally, it is also
important to remember that the formula refers to
all asbestos cases in a country, i.e. both work-
related and those due to environmental exposure.

Using epidemiological studies (where available)
and consumption figures for each country, these
criteria can serve as a basis for estimating the
development of future mesothelioma cases and
asbestos cases in general. Every so often, these
assumptions are substantiated by WC insurers’

30Tossavainen: World Asbestos Epidemic, IOHA 2005
Pilanesberg, p. 2.
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actual claims statistics, as was the case with the
mesothelioma figures in Germany (Graph 2).

The long-standing and detailed German workers’
compensation statistics on the three most import-
ant asbestos-related diseases can be regarded as
fairly representative of industrial countries (Graphs
3,4).

There are three discernible trends in most indus-
trial countries: an increase in fatal asbestos-related
diseases, a fall in other fatal occupational diseases,
and a reduction in fatal industrial accidents. In
Germany, since 2005 more than half of all fatalities
caused by occupational diseases and accidents
(without commuting accidents) are attributable to
asbestos (Graph 5). In Finland, 46 workplace-related
deaths in 2006 have been accidents at the work-
place, 16 commuting accidents, and 105 occu-
pational diseases, nearly 100 of them asbestos-
related.

In developing countries with their large share of
informal or poorly regulated working conditions and
generally lower level of work-safety and environ-
mental standards, asbestos is just one of several
serious “toxic torts” (silicosis, pneumoconiosis,
solvents and other chemical exposures). Occupa-
tional accidents also still play a major role. Of crucial
importance in this respect is the enforcement of
existing workers’ compensation laws and recogni-
tion of the associated occupational disease prob-
lems, according to the policy recommendations of
the International Labour Office.
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Asbestosis

The disease is triggered by heavy exposure to
asbestos fibres, over a variable length of time.
The latency period between exposure and the
onset of disease is usually ten to twenty years or
more, and the higher the exposure, the shorter the
latency period will be. The symptom of asbestosis
is breathlessness, which may progress to respira-
tory and cardiac insufficiency. There is no specific
treatment, apart from alleviation of the symptoms.
Patients with asbestosis are at higher risk than
others of developing lung cancer, and that risk is
significantly higher if they smoke.

Benign pleural conditions

Asbestos fibres migrate from the lung to the
pleura, where they cause a range of lesions:
pleural plaques, pleurisy, diffuse pleural fibrosis.
Pleural plaques are areas of fibrosis, with pleural
thickening and sometimes calcification. Unlike
asbestosis, these benign pleural plaques do not in
general cause problems. They are usually identi-
fied on a chest X-ray. Regarded as a “marker” of
asbestos exposure, they are not a predictor of
mesothelioma.

Lung cancer

High and protracted exposure to asbestos fibres
increases the risk of developing bronchopulmonary
cancer, even where these is no asbestosis. There is
clearly a dose-effect relationship here, but the
threshold for cancer induction cannot be identi-
fied. Exposure to other carcinogens, especially
tobacco smoke, exacerbates the risk. At the same
level of exposure, the risk to smokers is ten times
that of non-smokers. Latency periods between
exposure to asbestos and the onset of pathological
symptoms are on average fifteen to twenty years,
and may be as long as thirty years. The disease
and its progression have no specificity compared
with other cancers of the lung. The same applies to
the options for treating it, which vary depending
on the nature of the tumour, its stage and site.
Whilst the prognosis is still often very poor, lung
cancer can be cured, especially if it is diagnosed
early.

Mesothelioma

Mesothelioma is a primitive cancer of the pleura
(and very rarely of the peritoneum and pericardium).
This particularly malignant tumour is highly specific
for exposure to asbestos. Onset typically follows a
latency period of twenty to forty years. Unlike lung
cancer, it may be triggered by low-level and brief
exposures. There is no link to smoking. Chest pain,
cough and breathlessness are the principal symp-
toms. The prognosis for this cancer is very poor
and the different options of treatment — surgery,
radiation therapy, chemotherapy — has yet to
prove effective, though therapeutic trials, espe-
cially in biologic therapy, are ongoing.



Graph 3: Number of acknowledged asbestos-related occupational diseases in Germany
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Graph 4: Fatal occupational asbestos-related diseases in Germany
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Graph 5: Number of occupational fatalities in Germany
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The costs of asbestos-related diseases

As regards the costs of occupational diseases, the
benefits of workers’ compensation and also the
most expensive British employers’ liability cases
focus on annuity or lump-sum payments for loss

of income. Also of great significance in the mass

of employers’ liability cases are damages for non-
pecuniary loss, the indemnification of which is
undergoing dynamic development in the general
liability law of most countries. It is unclear what
medical expenses will be incurred in the long term.
Systematic screening by workers’ compensation
insurers is increasing the importance of early detec-
tion and early treatment. It is also unclear how the
increasing options for treating existing cancer cases
will be dealt with in practice. These are uncertainties
that even the highly professional British actuarial
studies of mesothelioma were unable to consider.

In countries where asbestos-related diseases
already account for a high proportion of recog-
nised occupational diseases and work-related
fatalities, the annual ratio of such compensation
cases to the cash flow of workers’ compensation
insurance amounts to 5%.

In Germany, the annual expenditure on compen-
sation currently amounts to between €300m and
€350m compared with a total expenditure of
€6-7bn. In Finland, the annual cost of the asbestos
cases was €18m in 2006, 4% of the overall cost of
€450m.

What are the average long-term costs of the indi-
vidual asbestos-related diseases? German work-
ers’ compensation insurers published studies on
this topic in 1991 and again in 2007. According to
these studies, the average costs of mesothelioma
cases further increased somewhat to almost
€250,000, the proportion of medical expenses
involved fell to below 10%. The average costs

of lung cancer cases fell from over €155,000 to
€130,000 due to the inclusion of the somewhat
less costly cases of throat cancer. The now much
lower average costs of asbestosis cases result
from the fact that since the mid-1990s cases have
been identified at an early stage where scarcely
any treatment costs or annuity payments are
incurred (Graph 6).

Graph 6: Average long-term costs of asbestos-related occupational diseases in Germany (in €)
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Changes in therapy for asbestos-related diseases,
especially for pleural mesothelioma

Dr. Achim Regenauer, Munich Re
Epidemiology

Asbestos-induced pleural mesothelioma has a rela-
tively long latency period of fifteen to forty years
following exposure to asbestos. The incidence of
pleural mesothelioma is still rising, with 80% of
cases affecting males. The following table from the
New England Journal of Medicine (NEJM) shows
the incidence rate, probable peak and expected
costs involved. The mesothelioma rate is expected
to fall again after 2015.

Therapeutical advances

Surgical resection of the pleural mesothelioma plays
a major role. However, in most cases this is of a
purely palliative nature. It is usually combined with
other forms of therapy (see below). The more inten-
sive use of thoracoscopy (endoscopic inspection of
the pleural cavity) now permits earlier diagnoses of
patients at risk, which allow more aggressive and
therefore more successful surgical resection. How-
ever, this has only been conducted on a small per-
centage of patients, and of these, less than 25% are
still alive after five years. The more aggressive form
of surgical treatment of pleural mesothelioma, the
so-called extrapleural pneumonectomy (complete
removal of the diseased lung and the two pleural
layers), also does not result in any significantly
prolonged survival period among mesothelioma
patients.

Radiotherapy: Malignant mesotheliomas are also
generally radiotherapy-refractory due to the diffuse
penetration of lung and pleural layers. Although
more individual techniques are applied here regard-
ing intensity and number of sittings, the results from
radiotherapy continue to disappoint.

Chemotherapy: Until recently, chemotherapy con-
tinued to show poor response rates of less than
15-20% of all patients. New combination therapies
have now been tried out, although, as far as | know,
no studies have been published which indicate a
significant improvement in response rates.

Of a more experimental nature are molecular thera-
pies such as gemcitabine as an antimetabolite or
imatinib (tyrosine kinase inhibitor). A study compar-
ing such treatment with conventional chemotherapy
showed an average longer survival period of nine

to twelve months. So no breakthrough here either,
unfortunately.

In my view, other therapies are still very much in
their early stages. Therefore, just a cursory sum-
mary of these therapies: genetic therapy (continued
search for the optimal carrier), immunotherapy
with, for example, interferon alpha, interpleural
application of Interleukin-2, photodynamic therapy
(no impressive response rates here either), anti-
angiogenic therapy (starving the tumour by stop-
ping the growth of cancer-induced blood vessels).

The most promising forms of therapy appear to be
those that combine surgical measures with radio-
therapy and selected chemotherapeutic substances,
although the overall survival rates are still disap-
pointing.

Various fields of therapy have been stepped up as
aresult of the rising incidence rates worldwide.
Although this has improved the quality of life for
patients, no major breakthroughs have been
achieved. However, the total inability to treat pleural
mesothelioma seems to have been conquered. Pleu-
ral mesothelioma continues to have an extremely
unfavourable prognosis, with average survival of
four to thirteen months for untreated cases and six to
eighteen months for patients that receive treatment.

Worldwide trends in the epidemiologic features of malignant mesothelioma

Country orregion Incidence Predicted Predicted no. of Predicted

peak year deaths in next 40 yrs. cost
Cases/million USS$ bn*

population

United States 15 2004 72,000 200

Europe 18 2015-2020 250,000 80

Japan 7 2025 130,000 unknown

Australia 40 2015 30,000 5-10

"Without healthcare costs.
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4 Structure of insurance markets and
the role of employers’, environmental
and product liability

Insurance and liability are an issue wherever
asbestos was processed and asbestos-related
diseases occur.

— Estimates regarding the number of victims
worldwide and in individual countries are based
on the at least partially reconstructable develop-
ment of asbestos processing in each country and
on the disease patterns documented in some
countries over a long period of time. However,
unlike these estimates, the health authorities and
insurers in most countries actually identify and
record very few asbestos cases, if at all. Given the
high numbers of unreported cases, it is obvious
that the insurance systems most affected are
those whose payment of indemnification does
not depend on identifying asbestos as the cause
of disease, i.e. primarily statutory health and
pension insurances. The same is true of voluntary
health and life group insurances: they act as sup-
plementary cover for employees already covered
under social security, but also as a type of micro
life insurance for otherwise uninsured workers,
like a hundred years ago in the USA before the
introduction of workers’ compensation insurance
and today in the developing countries of Asia
and Latin America. These are initiatives which
are to be welcomed because they extend the
basis of private insurance.
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— As most asbhestos cases result from exposure at

the workplace, the question of compensation
principally involves workers’ compensation
insurance, especially as most countries in the
world have now included asbestos-related dis-
eases in their list of indemnifiable occupational
diseases. However, thus far only very few indus-
trial countries (the USA is not one of them) have
adopted a halfway systematic approach to recog-
nising diseases. Compensation of occupational
diseases with lengthy latency periods remains a
challenge for workers’ compensation insurers in
the 21st century.3'

The question of liability primarily involves
employers’ liability: due to the frequency of
occupational exposure and because in most
countries the employer’s liability (even in the
case of ordinary negligence and unlike the
German-North American model) has not been
replaced by workers’ compensation insurance.
Outside of North America there are therefore
acute or latent liability risks from asbestos-related
diseases primarily in the realm of employers’
liability. For this reason and because the liability-
law and insurance variants are so wide and varied,
employers’ liability is at the very centre of our
publication.32 Furthermore, it should also be
remembered that in the USA the first asbestos
litigation from the late 1920s onwards triggered
an (employers’) liability crisis before the liability
for occupational diseases was then superseded
by workers’ compensation insurance.33

— Environmental damage from dust exposure has

been experienced by neighbours of asbestos-
processing plants, the families of employees and
other third parties. The first ventilation systems

31See above, Chapter 3.
32See below, Chapters 5 to 8 and country reports.
33See below, John Fabian Witt, US asbestos and

silica litigation in the 1930s.



in asbestos plants increased the neighbourhood
pollution. Many neighbours were doubly exposed:
by pollution of the community and by accumu-
lated household contamination. This plays a
significant role in densely populated industrial
nations such as Japan, the Netherlands or Bel-
gium, in developing countries that lack uniform
environmental standards such as South Africa,
Brazil, India or China, and in primary producer
countries like Australia. There were and are
situations in which the environmental impact is
comparable to that at the workplace. It is worth
noting how public attention in industrial coun-
tries has remained focused on environmental
aspects where the risk is minimal. “However, it
is not the actual risk that matters, but the public’s
perception of it ... people who had been so indif-
ferent to the asbestos hazard as long as it was
confined inside the factories, now demanded
that the product be strictly controlled.”3* On the
other hand and despite all the public concern, no
claims were made in Germany despite hundreds
of asbestos-related cancer cases among family
members of workers; instead, some people

tried — without success — to have these family
members included in workers’ compensation
insurance.3®

—Inthe past 40 years, product liability has played
a prominent part only in the USA, even though
liability rules and regulations are relatively uni-
form all over the world. Nevertheless, manufac-
turers of building materials in Japan are also now
being sued. And clearly there are also the — unin-
surable — product liabilities of asbestos manufac-
turers in Brazil, Russia and Asian countries which
continue to supply markets with asbestos cement
products, indicating “safe use” in places where

34Tweedale, Magic mineral to killer dust, 2000, p. 290.
35See below, Gromotka, Germany: WC cover for family
members?

the safety standards on building sites are scarcely
monitored at all. The article by Deborah Hensler,
“A brief history of asbestos litigation in the
United States”, will therefore be of great interest
with regard to conceivable product liability
scenarios, and not just for readers in the USA.

The compensation of asbestos-related health
losses over long periods of time is thus spread
among different insurance collectives. Initiatives
taken by victims’ associations are increasingly
giving rise to state compensation funds, e.g. in
France and — most recently — in Belgium, Slovenia
and Japan. These funds are financed primarily by
workers’ compensation insurers, and thus indirectly
by employers. They are additionally awarded state
subsidies in regard to non-workplace-related en-
vironmental risks, past liabilities of companies no
longer existing and of state enterprises - this being,
after all, a general responsibility of the state as a
risk manager and regulator. Liability issues thus
tend to become issues of subrogation rights and
practices of these funds. Unusual — but not called
into question in this respect — is the structure of the
US fund model, the Fair Act 2005, which has in the
meantime failed for other reasons. Instead of being
financed by workers’ compensation insurers or
the federal government, it was meant to be funded
by the heterogeneous, randomly grown collective
of current defendants in US litigation and their
insurers: thus a fresh attempt at a global settle-
ment failed at the hands of the legislator as it had
done in the courts in the 1990s.
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A brief history of asbestos litigation
in the United States

Deborah R. Hensler, Stanford Law School3®

Introduction

Asbestos litigation is the longest-running mass
tort in the United States. In recent years, it has been
portrayed as an out-of-control litigation fuelled by
greed and fraud. In an earlier era, however, asbes-
tos litigation was seen as opening up the courts to
deserving injury victims who had been denied
redress by other institutions. Both portrayals con-
tain some truth. Asbestos litigation in the 1990s
expanded dramatically as many plaintiff lawyers
pursued the substantial financial benefits that
accrue from bundling large numbers of cases
together and resolving them in the aggregate, and
some lawyers apparently joined forces with doc-
tors to press claims of dubious validity. But two
decades earlier it was plaintiff lawyers who put
together the factual evidence on workers’ expos-
ure to asbestos and employers’ knowledge of the
harmful effects of that exposure, and developed
successful legal strategies for obtaining compen-
sation for workers’ losses. In the process, these
lawyers often risked their own and their firms' live-
lihoods.

In this article, | briefly describe the dynamics of
asbestos litigation over the past 25 years, high-
lighting the key points at which the litigation might
have taken a different and perhaps better course
for injured workers, defendant manufacturers, and
society generally. The story | tell is informed by
conversations with lawyers and judges | was fortu-
nate to meet in the course of 25 years of asbestos
litigation research. All of these participants in the
litigation told me different stories of how asbestos
litigation came to be, how it evolved, and why it
has reached its current state. This story is my own.

36This paper derives from an earlier paper, which | have
abridged and updated for this publication. See Deborah
Hensler, Asbestos Litigation in the United States:
Triumph and Failure of the Civil Justice System, 12 U.
Conn. J.Ins. Law, 255 (2005-06).
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Why the litigation began

That asbestos causes a variety of diseases, some
fatal and others severely impairing, is now widely
accepted. That millions have been exposed toitin
the past and continue to be exposed to it in many
parts of the world is also well known. Signs of
asbestos exposure show on the lungs, but severe
health consequences of that exposure may not
emerge for decades. Where asbestos was or is
prevalent, at any point in time there will be more
people who show clinical signs of exposure to
asbestos than people who are currently facing death
or severely impaired as a result of their exposure.

The dangers of asbestos exposure were known to
asbestos product manufacturers at least as far back
as the 1930s. The industry tried to keep scientific
reports on the link between asbestos exposure and
injury out of circulation in the United States and
successfully lobbied against proposals to reduce
exposure to asbestos in the workplace during

the 1950s and 1960s. It seems likely that if manu-
facturers had voluntarily adopted methods to pro-
tect their workers from asbestos, supported epi-
demiological research on asbestos exposure, and
endorsed government regulation of the amount of
asbestos in the workplace, the amount of asbestos
exposure and disease in the US — and the attendant
litigation — would have been curtailed.

During World War ll, the US government conducted
a “crash programme” to build ships. As a result,
thousands of shipyard workers were heavily
exposed to asbestos. But the federal government
never acknowledged its role in the public health
disaster that followed. Had it done so, a statutory
scheme that more fairly distributed the costs of
compensation across the economy and more
efficiently delivered compensation to those with
meritorious claims might have emerged before
tort litigation became entrenched.

The birth of mass litigation

It was left to the unions that represented asbestos
workers to fund epidemiological research on
asbestos. The key to subsequent successful litiga-
tion was the ground-breaking epidemiological
research by Dr. Irving Selikoff and his associates
that demonstrated the links between asbestos
exposure in the workplace and malignant diseases
and asbestosis. Armed with these research find-
ings, insulation and other workers began filing
claims for the costs of medical care and work loss
due to asbestos-related injuries in their states’
workers’ compensation systems. These systems
play a critical role for injured workers in the US,
which lacks universal access to healthcare and
adequate private disability insurance. But many



workers’ claims were turned away by workers’
compensation administrators, who held that

the workers could not link their often long-ago
exposure to asbestos to their current diseases
and employers. Seeking an alternative means of
redress for these injured workers, their lawyers
turned to the tort liability system. Since they were
precluded by workers’ compensation statutes
from suing the workers’ employers, they filed
product liability suits against asbestos manufac-
turers. It is possible that if workers’ compensation
systems had responded to asbestos workers’
claims by adapting their rules to deal with occupa-
tional exposure and long latency claims, asbestos
litigation might never have assumed massive pro-
portions.3’

In 1973, plaintiff lawyers scored their first signifi-
cant victory against asbestos product manufactur-
ers, in Borel vs. Fibreboard,38 which upheld the
application of strict liability to asbestos product
manufacturers, thereby opening the courts to
asbestos workers. Nonetheless, obtaining com-
pensation for asbestos victims from manufactur-
ers remained a challenge for plaintiff attorneys.
Plaintiffs needed to prove in each case that asbes-
tos causes disease, and that asbestos exposure
had caused the specific plaintiff’'s disease. Each
worker needed to prove also that he had been
exposed to the products manufactured or distrib-
uted by specific defendants, which was often diffi-
cult for workers who over the years had handled
myriad products manufactured by dozens of com-
panies, sometimes in multiple worksites.

In many jurisdictions, the statute of limitations
presented a barrier to suit, as defendants argued
that the injury that started the statutory clock run-
ning had occurred many years before, when the
worker first was exposed to asbestos, or at the
time of the last exposure (which might well have
preceded the date of filing by some years) or at

37| do not claim that today in the US a more responsive
workers’ compensation system would preclude tort
litigation when it is possible also to hold third parties
liable. That would require the dismantling of the tort
litigation bar, an eventuality | deem neither likely nor
salutary, given the inadequacy of social insurance and
public regulation in the contemporary US.

38493 F.2d 1076, 1093-96 (5th Cir. 1973).

some other time that would bar litigation now. How-
ever, the legal definition of “injury” was friendlier
to plaintiffs: in most states up until recently pleural
plaques and scarring qualified as “injuries” for
legal purposes, meaning that a person with signs

of ashestos exposure but no functional impairment
could file a legal claim for compensation. The stat-
ute of limitations defence and the relaxed standard
for demonstrating injury proved enormously
important in shaping the litigation that followed.

The costs and risk of litigation against very well-
funded defendants gave pause to most plaintiff
law firms that might have considered representing
asbestos victims. To succeed, a firm working on

a contingency fee would have to invest a consider-
able sum of money up front, and would recover - if
at all —only some years later and then only a frac-
tion (typically one-third) of whatever it managed to
win for its successful clients. During the 1970s and
1980s, most plaintiff law firms were ill positioned
to take on major corporations in a lengthy and
expensive legal battle with a highly uncertain out-
come, and only a few stepped forward to do so.
These firms captured a large share of the new liti-
gation. In response to defendants’ aggressive stat-
ute of limitations defence, these lawyers began to
proactively seek out asbestos-exposed workers to
inform them of their rights to claim compensation
and offer them their services. Because virtually all
those who had been exposed could claim some sort
of injury, it made sense to file large numbers of
claims quickly. This was the birth of the business
model that underlies mass tort litigation in the
United States generally, a model that relies on
mass recruitment of clients.

Floundering

Although plaintiffs suffered numerous defeats, by
the early 1980s the tide was turning in their favour.
About 30,000 asbestos lawsuits had been filed and
filings were increasing rapidly in areas of the
country where there was or had been heavy use of
asbestos in workplaces. The litigation was concen-
trated in a few jurisdictions, each of which was
dominated by just two or three asbestos plaintiff
law firms. These firms represented hundreds or
even thousands of workers at a time. On the defence
side, there were 20 or more corporations, all of
whose products were allegedly present in the
plaintiffs’ worksites and were therefore named on
each suit, and many of whom worked hard to shift
as much as possible of the responsibility and
compensation cost to other defendants. Shifting
responsibility was particularly important once

the Manville Corporation, which had initially led
the defence and shouldered a lion’s share of the
exposure, sought the protection of bankruptcy.

Munich Re Asbestos 27



Aspects of compensating asbestos victims

Because the litigation was concentrated, in some
courts asbestos cases accounted for as much as
20% of the total civil caseload. Courts with large
asbestos caseloads typically assigned asbestos
cases to a single judge and gave that judge free
rein but not much assistance to deal with the new
caseload. Judges tried various ways to deal with
asbestos lawsuits but in most instances were unable
to resolve cases quickly. Both plaintiff and defence
transaction costs were unusually high, even by
American tort litigation standards. 3° Some judges
simply threw up their hands. The cases were too
numerous, they argued, to be managed effectively
in any reasonable amount of time; Congress
would have to provide a solution.

But outside of the courts where the cases were
concentrated, there was little appetite for consider-
ing a radical restructuring of the asbestos compen-
sation regime. The unions that might have pushed
for more efficient resolution of claims were con-
flicted by their ties to the plaintiff lawyers who had
championed the workers’ cause. The manufactur-
ers who sought relief from the litigation were
unwilling to help subsidise an administrative
scheme that would provide significant compensa-
tion to workers. Congress was unwilling to put tax-
payers’ funds on the line and congressional repre-
sentatives understood they would continue to
receive campaign contributions from the opposing
interest groups as long as the issue remained in
play. The window of opportunity to fashion a com-
prehensive scheme for resolving asbestos worker
claims fairly and efficiently before lawyers and
parties on both sides of litigation developed huge
stakes in the status quo was closing.

Aggregation

By the early 1990s, the plaintiff attorneys, defence
counsel and judges who were most actively
engaged in the litigation had developed strategies
for dealing with asbestos claims that were mutu-
ally understood and arguably mutually beneficial.
With more than 20,000 new suits being filed annu-
ally, the key to case management for all concerned
was aggregation.

39See generally James Kakalik et al., Variation in Asbestos
Litigation Compensation and Expenses (1984).
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For plaintiff attorneys, representing large numbers
of asbestos victims with similar work histories and
injuries allowed risk-spreading and economies of
scale that made asbestos plaintiff representation
financially attractive. Despite this attraction, the
plaintiff law firms that had first ventured into asbes-
tos litigation retained their “first mover” advan-
tage, and the litigation remained concentrated in
relatively few firms. By 1992, just ten law firms
represented more than 50% of claimants filing
new asbestos lawsuits. Many of these firms nego-
tiated standing agreements with defendants to
settle categories of cases for specified amounts.
They represented workers with a variety of injuries
and offered defendants “discounts” on more seri-
ous cases in return for settling weaker claims for
more money. Although the system they helped
create was akin to a workers’ compensation admin-
istrative scheme, these lawyers continued to earn
the contingency fees associated with contested
litigation.

Defence lawyers also turned to strategies for coordi-
nating activities and presenting a solid front to the
plaintiffs. The lead defendants (responsible in total
for about three-quarters of asbestos liability costs)
formed an entity to represent themselves collect-
ively and allocated shares of the damages paid
plus expenses according to a privately negotiated
formula.*0

Increasingly, the judiciary found aggregation of
asbestos claims appealing as well. In 1991, the
Judicial Panel on Multi-District Litigation consoli-
dated all federal asbestos lawsuits and transferred
them for pretrial preparation to Judge Charles
Weiner, of the Eastern District of Pennsylvania.*!
Some state courts with large asbestos caseloads
consolidated asbestos cases in a single court within
their states. Judges increasingly encouraged mass
settlements and when parties resisted settlement
consolidated cases for trial. At first just a few cases
were tried together, but as the litigation proceeded,
judges in some jurisdictions consolidated hundreds
or even thousands of cases for a single trial. The
most powerful aggregative tool in federal and
state judges’ arsenal, the class action, was only
rarely deployed in asbestos litigation. In part, this
reflected prevailing law but it was also pragmatic.
Most asbestos plaintiff attorneys opposed class
actions, which would assign control of the litiga-
tion to one or a few lawyers as “class counsel” and
might require all other lawyers to share their fees
with these counsel. Class actions also posed risks
to defendants who might find themselves faced
with staggering damages as a result of a single
class trial.

40Plaintiff attorneys’ attempts to apply market-share li-
ability formally to asbestos cases failed. See e.g., Prelick
vs. Johns-Manville Corp., 531 F. Supp. 96, 98 (D. Pa.
1982); Bateman vs. Johns-Manville Sales Corp., 781
F.2d 1132 (5th Cir. 1986); Marshall vs. Celotex Corp., 651
F. Supp. 389 (D. Mich. 1987).

41In re Asbestos Prods. Liab. Litig. (No. VI), 771F. Supp.
415 (J.P.M.L. 1991). The JPML had twice previously
declined to consolidate federal asbestos lawsuits.



The search for a “global settlement”

With aggregation the prevailing mode of litigation,
the stage was set for a “global” settlement: a com-
prehensive agreement that would establish stand-
ard procedures and values for resolving the tens of
thousands of claims that were pending, as well as
the thousands of claims that might appear in the
future. Such settlements had been reached in
other recent litigation, using a variety of aggrega-
tive devices, including class actions certified for
settlement purposes only. The transfer of all pend-
ing federal asbestos cases to Judge Charles Weiner
of the Eastern District of Pennsylvania provided
the agreed-upon vehicle for global settlement.

Initially, expectations were high.42 But it soon
became clear that settling all federal cases against
all defendants was too tall an order even for a
master settler like Judge Weiner. The judge and
parties turned instead to devising a settlement of
claims against the Center for Claims Resolution
(CCR), a consortium of 20 or so defendants that
accounted for the large majority of payments to
asbestos plaintiffs during this era. Ultimately, a
Rule 23(b)(3) class action —an “opt-out” class —
was certified for the purpose of settling all claims
that would be brought in the future arising out of
occupational exposure to the CCR members’
asbestos products through 1993. Concurrently,
lawyers for the class agreed to settle all of their
clients’ non-class claims that were then pending
against CCR members.*3 Under the terms of the
settlement, claimants would have to meet speci-
fied medical criteria to collect compensation for
asbestos-related injuries; mere indicia of exposure
would not suffice. The statute of limitations would
be tolled for those who had been exposed who
would become eligible to collect compensation
only when they met the agreed-upon medical

42The federal multidistrict litigation statute does not
extend jurisdiction to cases filed in state courts. But
if Judge Weiner were to certify a nationwide class of
people exposed to or injured by asbestos that class
would sweep in state claims. The prospect of such
acomprehensive settlement was not, of course, at-
tractive to all participants in the litigation.

43Georgine vs. Amchem Prod., Inc., 157 F.R.D. 246 (E.D.
Pa. 1994).

criteria. Concurrently, a non-opt-out class action
settlement with similar provisions was reached
with another major defendant, the Fibreboard
Corporation.**

The two settlements stirred a storm of controversy.
Lawyers whose clients would not collect any time
soon (if ever) under the terms of either settlement
—and who would not themselves share in class
counsel’s fees — advised their clients to opt out of
the CCR settlement,*® and inveighed against the
terms of both deals. Academicians joined in the
chorus of protest. Both settlements were appealed.

In 1997, the class action settlement with the CCR
was rejected by the US Supreme Court on due
process grounds;* two years later, the Fibreboard
class action settlement was rejected as well.4”
Although the grounds for the court’s decisions in
the two cases were several, the key holding was
that parties could not use the class action device to
resolve future claims. Recognising that the justice
system was struggling to deal with the unending
stream of asbestos lawsuits, the court held that the
problem was for Congress to solve, not the judici-
ary. Had the court accepted the settlements — or
remanded them to the courts below to correct due
process defects — they would likely have provided
a model for resolving all future asbestos litigation
against all defendants.

The litigation surges

With controversy over the federal class actions
ongoing, plaintiff attorneys turned their attention
to state courts. By the mid-1990s, new asbestos fil-
ings had doubled to almost 50,000 per year, and
90% of the new lawsuits were being filed in the
state courts. In response, some jurisdictions
stepped up their efforts to resolve asbestos claims
in mass settlements. Easy aggregation drew
increasing numbers of asbestos plaintiff attorneys
to state courts with “plaintiff-friendly” juries, and
asbestos litigation began to surge again. In the
early 2000s, annual filings were skyrocketing
towards 100,000. The number of individual claim-
ants was amplified by the fact that each claim tar-
geted scores of defendant corporations. Most of
the growth in filings was associated with plaintiffs
who had no current functional impairment but did
have an injury claim under law.

44 Ahearn vs. Fibreboard Corp., 162 F.R.D. 505 (E.D. Tex.
1995). The defendant agreed concurrently to settle all
of the plaintiff attorneys’ pending asbestos claims
againstit. See Ortiz vs. Fibreboard Corp., 527 U.S. 815,
850 (1999).

45Ultimately 236,000 asbestos claimants opted out of the
Georgine settlement.

46 Amchem Prods. vs. Windsor, 521 U.S. 591 (U.S. 1997)

470rtiz vs. Fibreboard Corp., 527 U.S. 815 (U.S. 1999)

Munich Re Asbestos 29



Aspects of compensating asbestos victims

Unravelling

Facing mounting litigation, increasing costs of
capital and decreasing share values, all but one of
the asbestos product manufacturers that had been
the primary targets of litigation over the previous
decades sought the protection of the bankruptcy
courts.*® The informal understandings and con-
tractual agreements that underpinned asbestos
litigation began to unravel.

As a result of the bankruptcy petitions, assets that
had been available to pay asbestos claims were at
least temporarily off the table. But asbestos plaintiff
attorneys had built up huge asbestos-worker client
lists to whom they had promised settlements in
the near future — and from whom they had antici-
pated sizeable fee revenue. To make up the differ-
ence between the total amount of money that had
been available from asbestos defendants to com-
pensate asbestos claimants and the smaller amount
of money that was now available, asbestos plain-
tiff attorneys turned to “peripheral” defendants,
corporations that had not previously been central to
the litigation but had agreed to pay small amounts
to settle claims. In the face of new plaintiff attorney
demands, these corporations’ asbestos liability
exposure ballooned, and predictably they soon
followed the target defendants into bankruptcy.

Stumbling towards reform

Suddenly it appeared as if major US corporations
were about to find themselves in the cross-hairs of
the asbestos plaintiff attorneys’ big guns. What
was once a story of interest to only a small slice of
American industry and a small subset of American
workers moved onto the front pages of the coun-
try’s newspapers. Congressional representatives
began to hear from their business constituents
that something needed to be done to resolve “the
asbestos crisis.”

48Between 1997 when the court rejected the first asbes-
tos global settlement and 2004, more than 40 major
corporations petitioned for bankruptcy reorganisation
citing asbestos liability exposure as the primary reason
for filing. Carroll et al., Asbestos Litigation (2005), at 110.
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American businesses were far from united in
support of government intervention, but enough
corporations and business interest groups were
lobbying for congressional action that reform pro-
posals, many of which had been introduced in
Congress over the years only to languish, began
to gain traction.*® Over several congressional ses-
sions, corporate lobbyists, with the support of a
few asbestos plaintiff lawyers who mainly repre-
sented very sick and dying plaintiffs, struggled to
find a legislative formula for removing some or all
asbestos claims from the courts.

The challenge was to devise an administrative
compensation system that would be supported by
a majority in the corporate and insurance sectors
and their allies in the Republican Party and not
blocked by everyone on the opposite side of the
political divide. The key ingredient was money,
and since Congress refused to put taxpayer dollars
on the line, it was left to the corporate and insur-
ance sectors to step forward to shoulder the bill.
Eventually, the idea that was taken up by reform-
ers was to establish a trust fund which would in
the future provide the sole remedy for losses due
to asbestos-related injury.°

Inevitably a battle ensued within and between the
corporate and insurance sectors over how large
the trust fund would need to be, how much each
corporation and insurer would have to contribute
to the fund, and how the private funders could be
assured that if and when the trust fund ran dry,
they would not be expected to provide yet more
funds.5" Rather than fight the proposed legislation,
the plaintiff attorneys and their union allies sat
back and awaited the outcome of this internecine
warfare. After many setbacks, by 20052 success
appeared tantalisingly close: a proposal to establish
a US$ 140bn (approx. €100bn) trust funded by asbes-
tos defendants (US$ 90bn), insurers (US$ 46bn)
and existing bankruptcy trusts (US$ 4bn) and
promising payments to individuals who met strict
medical criteria for asbestos-related injuries
cleared a key committee and was sent to the floor
of the US Senate. But within months a series of
extraneous events, including the death of the chief
justice of the US Supreme Court and Hurricane
Katrina, diverted attention from the proposal and
its support — always wavering — collapsed. The
moment for congressional reform of asbestos liti-
gation was over.

49 Jim Vandehei & Tom Hamburger, Business Donors
Prepare Another Wish List for Bush — Lobbyists Seek
More Tax Breaks, Looser Rules on Workplace and
Environment, Wall St. J., Jan. 8, 2002, at A20.

50Tom Hamburger, Law and Business Groups Face
Infighting on Asbestos Litigation, Wall St. J., Feb. 6,
2003, at A4.

51 Shailagh Murray, Asbestos Deal Eludes Congress But
Settlement Remains Priority, Wall St. J., Nov. 24, 2003,
at A4; Sheryl Stolberg, Fund for Asbestos Victims
Seems Headed for Setback Today, N.Y. Times, Apr. 22,
2004, at A18.

52 John Godfrey, Asbestos Fund Narrowly Approved By
Senate Panel, Wall St. J., May 27, 2005, at B3.



Asbestos litigation redux

A key factor in the collapse was a dramatic reduc-
tion in the number of new asbestos claims being
filed with the Manville Personal Injury Trust, whose
claims experience has long been viewed as reflect-
ing the litigation experience of major defendants
(which was less visible to the public). When the
number of new claims submitted to the Trust
dropped from about 100,000 claims in 2003 to less
than 14,000 in 2004, it suddenly appeared as if the
“asbestos crisis” was over. In subsequent years, the
number of new claims received by the Manville
Trust annually has averaged about 13,000. The
contraction of asbestos litigation was hailed in the
legal press as an indicator of the end of mass torts.

With the benefit of hindsight, it now appears that
the increase in the litigation that occurred in the late
1990s and early 2000s, which created the sense of
urgency that propelled the reform effort, was at
least in part a product of that effort. Anticipating
the success of an administrative compensation
scheme, lawyers filed “ahead of the bell,” hoping
not to be bound by the limits that would likely be
incorporated in a new statute. Filing quickly on
behalf of clients was also strategically advanta-
geous to the lawyers who were representing tort
claimants in asbestos bankruptcy proceedings.5?
Although under most bankruptcy reorganisation
plans future tort claimants would receive only a
modest fraction of the tort value of their claims,
there was a possibility that those with currently
pending tort claims would fare much better.5*

Most of the reduction in the number of new claims
was explained by the disappearance of “exposure
only” lawsuits, in part in response to disclosure of
widespread fraud in the medical evidence submit-
ted in support of many such claims and actions
taken by trusts and courts in response. In addition,
an increasing number of jurisdictions adopted
statutory and procedural rules that prohibit claims
for asbestos-related compensation unless and
until a plaintiff meets medically accepted disease
criteria. Today, close to half of the new Manville
Trust claims are submitted by victims of mesothe-
lioma and other asbestos-related malignancies.

53The surge in claims against the Manville Personal
Injury Trust likely also reflected strategic behaviour of
lawyers seeking to elude new restrictions announced in
2002.

54|n re Federal Mogul-Global, Inc, 300 F. 3d 368 (2002); In
re Combustion Eng’g, Inc., 391 F. 3d 190 (3rd Cir, 2004).

By the early 2000s, more than 80 corporations had
filed petitions for reorganisation under the US
bankruptcy statute as a result of current or future
liability exposure to asbestos tort claims. Under a
special provision of the bankruptcy statute enacted
in 1994,55 asbestos-related bankruptcies are resolved
with the creation of trust funds that provide the
sole source of compensation from that corpora-
tion for people claiming asbestos-related injuries.
Through September 2008, 24 trust distribution plans
had been approved by the bankruptcy courts. These
plans generally preserve the relative claim values
delivered by the tort system pre-bankruptcy: claim
values are higher for those trusts associated with
key asbestos manufacturers and for those claim-
ants with mesothelioma and other malignancies.
But the share of claim value paid by a trust (its liqui-
dated value) reflects estimates of the total magni-
tude of claims against it, relative to its assets, as
the Trustees are required by law to preserve assets
to pay all future claimants. So the Manville Personal
Injury Trust Distribution Plan values mesothelioma
claims at US$ 350,000 (approx. €250,000) but in
2008 was paying off these claims at 7.5% of their
value (meaning a claimant with mesothelioma
would receive about US$ 28,000 (approx. €20,000)
from the Manville Trust). In contrast, the Kaiser
Corporation Trust values mesothelioma claims at
US$ 70,000 (approx. €50,000) but pays about 40%
of this value (meaning a mesothelioma claimant
receives about the same amount from the Kaiser
Trust as from the Manville Trust). From the 25
trusts for whom these data are available, a meso-
thelioma victim who could meet eligibility require-
ments of all trusts would receive approximately
US$ 880,000 (approx. €630,000). From the 19 trusts
that make payments for the lowest level of “pleural
disease” for which data are available, a pleural
claimant who could meet eligibility requirements of
all would receive over US$ 5,000 (approx. €3,600).
Some fraction of this amount, perhaps as much as
one-third, would be paid to the claimant’s lawyer.58
As increasing numbers of bankruptcy trusts become
operational, larger amounts of money will flow to
asbestos plaintiff law firms, perhaps fuelling con-
tinuing litigation against non-bankrupt defendants.

Today that litigation is concentrated against “new”
and old defendants, brought by a mix of the law
firms that have long dominated asbestos litigation
as well as new entrants to asbestos practice in
venues with long experience of asbestos lawsuits,
such as California, and venues that previously had

5511 USC 8 524(g).

56Virtually all of those who claim compensation from the
bankruptcy trusts are represented by lawyers. To date,
only the Manville Personal Injury Trust has capped
plaintiff attorney fees — at 25 of the Trust payout — by
order of the federal judge who maintains jurisdiction
over the process.
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not seen many cases, such as Delaware. A review
of recent trial court events and appellate decisions
evokes a sense of a television drama in “re-runs,”
as courts reconsider questions of admissibility of
evidence, causation, joint and several liability and
the applicability of statutes of limitation to asbestos
injury claims, and accept or reject new theories of
liability. The federal multi-district litigation, in vir-
tual hibernation after the collapse of the Amchem
settlement, has re-awakened, with a new judge in
charge since Judge Weiner’s death and new notions
about how to resolve asbestos lawsuits. Some trial
judges continue to consolidate claims for trial
although not hundreds or thousands at one time,%’
and juries continue to award millions of dollars to
plaintiffs and sometimes to find for the defendants.

In March 2009, the US Supreme Court heard oral
arguments in Travelers vs. Bailey,?® an appeal of a
2008 Second Circuit opinion®® that overturned a
district court opinion enjoining asbestos injury
claimants’ litigation against the Travelers insurance
company regarding its historical insurance practices
related to the Manville Corporation. The plaintiffs
argued that the bankruptcy court did not have
jurisdiction over non-debtor insurers and therefore
that they were free to sue Travelers directly not-
withstanding the injunction against suit that
accompanied the 1984 approval of Manville’s
Chapter 11 reorganisation plan.

The asbestos story continues.

57Some jurisdictions prohibit joinder of asbestos claims
or consolidation for trial. See Mark Behrens, What's
New in Asbestos Litigation? 28 Rev. Litig. 501 (2009).

58 Travelers Indem. Co. vs. Bailey, 129 S. Ct. 761 (U.S. 2008)

59 Johns-Manville Corp. vs. Chubb Indem. Ins. Co. (Inre
Johns-Manville Corp.), 517 F.3d 52 (2d Cir. N.Y. 2008)
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US asbestos and silica litigation in the 1930s

John Fabian Witt, Columbia University

In the late 1920s and 1930s, a significant number of
Americans brought common-law tort suits against
their employers seeking damages for injuries aris-
ing out of exposure to asbestos fibres and silica
dust. Just a few years later, such lawsuits were
almost entirely shut down by legislative reforms
expanding the exclusive remedy provisions of
workmen’s compensation statutes to include
industrial diseases such as asbestosis and silicosis.
But for a short time, common-law suits seemed to
provide a glimpse at the kinds of damages awards
and settlement values that the common law would
produce several decades later in the 1960s when
lawsuits against third parties brought asbestos
cases back into the courts.

Yet there is an important difference between the
short-lived period of employers’ liability suits in the
1930s and the world of asbestos litigation we know
from the second half of the twentieth century. In
the late 1920s and 1930s, common law witnessed
an increasingly large number of suits asserting
ever greater damages claims. Yet large claims
seem only rarely to have produced large awards or
large settlements. With rare exceptions, settlement
and judgement values appear to have remained
low or medium-sized.

Beginning as early as 1929, plaintiffs’ lawyers filed
asbestos- and silica-related suits asserting large
claims, ranging from US$ 50,000 to US$ 100,000 in
1930s dollars.®% In today’s terms, using the U.S.
Bureau of Labor Statistics inflation index, such
claims were worth between roughly US$ 600,000
and US$ 1.2m (approx. €430,000/€860,000).6"

There seems to have been an especially large
number of silicosis cases. In 1933, employers in the
state of New York reported facing US$ 30m in sili-
cosis-related tort claims;®? later that same year, the
prominent magazine Business Week described
“an epidemic of lawsuits” arising out of silicosis.53
The trade journal Engineering and Mining Journal
reported that for many employers whose work-
forces had been exposed to silicosis, “the economic
threat is extreme”. The journals editors wrote of a
silicosis crisis in the making.54

Yet for all the attention that silicosis claims (and, to
a lesser degree, asbestosis claims) received in the
1930s, the actual settlements and judgements typi-
cally involved substantially less money. Trade jour-
nals reported that suits claiming almost US$ 100,000
each settled en masse for amounts closer to

60 Castleman, Asbestos: Medical and Legal Aspects 120
(1984); see also LaCount vs. General Asbestos & Rubber,
192 S.E. 262 (S.C. 1937): $50,000 claim, no judgement.

61 http://data.bls.gov/cgi-bin/cpicalc.pl.

62Rosner/Markowitz, Deadly Dust 81 (1991).

63 “Silicosis Menace,” Business Week, Sep. 2, 1933, pp.
19-20.

84Tillson, “Silicosis: Its Economic Aspects”, 135 Engi-
neering and Mining Journal 262, 263 (1934).



US$ 7,500 per claim. In the most famous silicosis
cases arising out of the deadly Gauley Bridge
tunnel project in the state of West Virginia, 538
common-law death claims settled for a total of
US$ 200,000, a mere US$ 372 per claim.®

To be sure, not all settlements and awards were
small. The largest judgement in a silicosis case
that | have been able to locate is a US$ 22,500
judgement awarded to an ailing chemist in the
iron ore trade, equivalent to US$ 332,000 in 2007
terms (approx. €237,000) according to the Bureau
of Labor Statistics index.%® Trade journals noted
awards for as much as US$ 28,000 in the early
1930s, though | am unable to confirm this report.®”
A few mid-sized claims also appear in the records.
In 1934, for example, the U.S. Court of Appeals
for the Second Circuit upheld a judgement for
US$ 13,000 to a silicosis plaintiff in a death case.58
The highest-value asbestos judgement that | have
been able to find was an award for US$ 15,000
entered in 1942, but this award was later reversed
on appeal.®

Despite the occasional mid- or high-value judge-
ment, the evidence | have reviewed suggests that
silica and asbestos claims did not produce high-
value damages payments, except in rare circum-
stances. The rhetoric of crisis among employers in
the 1930s thus did not reflect a boom in high-value
common-law judgement. Instead, employers’ rhet-
oric sought to avert the future risk that asbestos or
silicosis claims would become more expensive by
encouraging legislatures to extend the workmen'’s
compensation statutes to include industrial dis-
eases.

And yet if the common of torts seems not to have
yielded large settlements or awards for injuries
arising out of asbestos and silica in the 1920s and
1930s, that soon changed. Beginning in 1950 and
1951, the newly organised plaintiffs’ bar in the
United States began to mobilise around the cause
of increasing the value of personal judgements,
which they claimed were unduly low. Over the
next several decades, the new American plaintiffs’
bar recreated the American tort system in ways
that few observers of tort law in the 1920s and
1930s could have predicted.

65 Cherniack, The Hawk’s Nest Incident: America’s Worst
Industrial Disaster 67-73 (1986).

66 Golden vs. Lerch Bros., 281 N.W. 249 (Minn. 1938).

87Tillson, “Silicosis: Its Economic Aspects”, 263.

68 Jacque vs. Lock Insulator Corp., 70 F.2d 680 (2nd Cir.
1934) (A. Hand, J.); see also Tomnitz vs. Employers’
Liability Assurance Corp., 121 S.W.2d 745 (1938): US$
15,000 death judgement for silicosis.

89 McKee vs. New Idea, 44 N.E. 2d 697 (1942).

Germany: WC cover for family members?

Franz Gromotka, Munich Re

For over thirty years cases have been observed in
social medicine in which family members of workers
exposed to asbestos suffer from an asbestos-related
disease, such as lung cancer or pleural and peritoneal
mesothelioma caused by asbestos, even though they
themselves have not had any direct occupational
exposure to asbestos. Most cases involve spouses
who have washed contaminated work clothes and
thus suffered high indoor exposure and an associated
long-term inhalation risk. It took Germany until April
1973 to introduce a suitable accident-prevention regu-
lation, which stated that the companies themselves
were responsible for washing their workers’ asbestos-
contaminated work clothes.

The gateway to qualifying for social-law compensation
is Section 2, paragraph 2, sentence 1 of the German
Social Code VIl (formerly Section 539, paragraph 2

of the RVO or German insurance law), which places
persons who meet the requirements of occupational
persons listed in paragraph 1, item 1 under statutory
accident insurance. To distinguish between private
purposes and the workplace, research and legislation
have developed the term “overriding purpose”, which
defines whether the activity serves the company and
whether it corresponds to the actual or at least pre-
sumed will of the company, whereas both criteria have
to be met. If one of these aspects is missing, it is not
possible to define such activity as work on behalf of the
company. Indemnification in such cases has been re-
jected by statutory accident insurance on the grounds
that in washing the work clothes the family members
were not carrying out an activity in accordance with
the presumed will of the company, but instead were
acting in the context of their own household. Accord-
ingly, insurance cover did not exist. This practice was
subsequently confirmed by the highest German social
court. A legal initiative with the objective of placing
such cases under the cover of statutory accident insur-
ance failed to get through parliament in 1996.7°

Alegal initiative aimed at placing such cases under
the cover of statutory accident insurance failed to get
through parliamentin 1996. In 2001, an appeal against
the social court decision was rejected by the Federal
Constitutional Court.”" A subsequent complaint to the
European Court of Human Rights only succeeded in
ensuring that Germany was forced to pay compensa-
tion for the excessive length of the proceedings (the
constitutional complaint was submitted in 1996 and
decided onin 2001). Moreover, the ECHR made it clear
that it was not authorised to consider the merits of the
case or look at any evidence.”?

Indemnification from workers’ compensation insur-
ance is therefore refused to sick family members, who
must make their claims via civil-law procedures with
all the regulations and consequences such trials bring
with them, e.g. the cost risk should the claim be dis-
missed.

70BT-Drucksache 13/4853 vom 12.06.1996, p. 3.

71BVerfG, 1 BvR 1265/96.

72EGMR, 05/10/06, Klasen vs. Germany (Individual-
beschwerde Nr. 75204/01).
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5 Employers’ liability and workers’
compensation

National variants around two historical models

Since the vast majority of all countries compen-
sate asbestos victims through either workers’
compensation (WC) or employers’ liability (EL) or
a combination of both systems, it is worthwhile
having a closer look at how these two systems can
interact.

The relationships between workers’ compensation
and employers’ liability are regulated and handled
differently in each legal system and are decisive in
influencing the course of asbestos litigation in the
individual countries. Even with all the variations
that exist, two basic models stand out:

— The immunity model: the German WC Act of
1884 was an early example of compulsory WC
insurance and a model for the many variants
that were subsequently introduced throughout
the world. It was also a model for the replace-
ment of tort law by WC insurance, influencing the
systems in Austria, the USA, Canada, Mexico and
—indirectly — the radical accident compensation
scheme introduced in New Zealand in 1974.

— The liability model: in the UK, WC insurance has
always been combined with tort law, a counter-
model and today the world’s most developed EL
market. The experience made is valuable for those
countries —the huge majority, in fact — which
have not abolished employers’ negligence-based
liability.
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Covering employment risks:
Extent and segmentation of cover

In countries where both EL and WC apply to all
contracts of employment and where WC does not
rule out EL (e.g. Switzerland, the Netherlands),
both systems apply to all employees.

In countries where WC laws replace EL, they can
apply to all contracts of employment (e.g. Germany)
or not (e.g. USA), be it with compulsory insurance
(e.g. Germany, USA) or not (e.g. Mexico, Morocco).

In many countries, WC laws do not apply to

— certain types of enterprise (e.g. small firms in
Taiwan),

— certain types of employees (employees working
below a fixed number of hours or with large
incomes —e.g. ltaly — or those not engaged in
manual work),

— certain risk classes (e.g. risky activities in Bulgaria
or Peru),

— certain parts of the country (e.g. some states in
Venezuela, rural areas in Colombia).

In some countries, these excluded groups are
compensated exclusively by EL, in others, employ-
ers are responsible for paying the benefits other-
wise provided by workers’ compensation insurers,
although they are not obliged to take out insur-
ance for these groups (see Mexico and Morocco
above). Alternatively, there are privately run and
often simplified workers’ compensation insurance
schemes for these groups (voluntary or compul-
sory) to supplement the state system.



Different kinds of rules

Liability rules tend to be general, abstract, stable
rules. How they are applied depends on the legal
environment and on non-legal factors and sets of
values which, when they change, are capable of
causing the frequency and size of compensation
to soar. Their development is determined not so
much by changes in the law as by court and insur-
ance practice.

WC systems, on the other hand, operate within
strictly defined legal parameters: a specific set of
facts with specific consequences. Their develop-
ment results from more frequent changes in the
law (even if these changes may only adjust fixed
amounts for inflation). In any event, these legal
rules are designed to last for a certain time and in
the ongoing process of defining occupational dis-
eases this leads to disparities between the state of
the law and the state of scientific knowledge. Most
countries in the world now have workers’ compen-
sation laws which provide for the indemnification
of asbestos-related diseases.

Different preconditions for compensation

WC makes the questions of employers’ negligence
and of employees’ contributory negligence irrele-
vant — one of the decisive reasons for its introduc-
tion: the freedom that is gained to define the pre-
conditions for compensation, and the advantages
of peace in labour relations, legal stability, and
reduced expenditure for court proceedings, law-
yers or expert witnesses.

Some WC systems have nevertheless introduced
the factor of fault, i.e. higher annuities are paid in
the case of employers’ negligence. In France the
concept of “faute inexcusable” is relevant for both
systems.”® In Spain the concept of ordinary fault is
used. The increased portion of the annuity is not
insurable and must be paid by the employers
themselves.”*

WC does not make the question of causation irrel-
evant, however. In fact, without the “correcting”
factor of fault, causation assumes a role of decisive
importance.

Different methods of calculating damages

Liability law compensates the injury in a concrete
manner (redressing the balance), workers’ com-
pensation in an abstract way. In the case of minor
injuries that do not impair a worker’s ability to go
on working, the abstract annuity provided by a WC
system may be more generous than the compen-
sation available under liability law, whereas in the
case of major injuries it is usually less generous.
When loss of earnings is involved, however, even
liability law’s “concrete” calculation must make
use of abstractive formulae, while the WC insur-
ers’ abstract calculation may involve such detail
that the two systems tend to become quite similar.
In the event of death or permanent disability,
workers’ compensation benefits for loss of earn-
ings are often subject to upper limits and remain
below the amount of damages that would be pos-
sible under liability law. If these upper limits are
defined as fixed amounts, they may be devalued
by inflation and only periodically and inadequately
adjusted.

73 Art. 452-1 Code de la Sécurité sociale.
74 Art. 93 Ley de la Seguridad Social.
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Country reports

After receiving the healthcheck note, the individual
may receive a free check-up once every six months
at the specified medical institutions (industrial injury
(rosai) hospitals, etc.).

Occupational qualification standards for asbestos-
related illnesses

Prior to the revision of the Labour Standards Law
Enforcement Ordinance in 1978, asbestos-related
illnesses were considered those included in pneu-
moconiosis as a result of working at a location in
which there is airborne dust (Article 35, No. 7).
However, as a result of the revision, they are now
considered “illnesses due to working with a car-
cinogenic material, carcinogenic agent, or carcino-
genic process”, and are specified as “lung cancer
or mesothelioma due to work in which one is
exposed to asbestos” (Tables 1 and 2, No. 7-7).

Although lung cancer and mesothelioma are listed
as qualified ilinesses, these are merely examples;

“ilinesses clearly caused by work” (No. 9) also qual-
ify as occupational ilinesses (example list principle).

Specifically demonstrating that these illnesses are
caused by asbestos is not easy for either the worker
or his/her survivors, as the illness goes through an
extremely long incubation period before develop-
ing. As a result, some assessment standards were
presented in a government notification (Notifica-
tion No. 594, 23 October 1978). In this notification,
only workers involved in limited asbestos exposure
work (1) the mining, removal, or grinding of ore

or rocks containing asbestos, or other asbestos
refining-related work; (2) work in which the indi-
vidual is exposed to asbestos dust in an asbestos-
product production process; and (3) work involving
the maintenance or demolition of buildings using
asbestos products as building materials) were
considered for the occupational qualifications, and
criticism of this limited coverage has been voiced
since the notification was issued. For example,
according to the standards in this notification, an
individual who worked at a factory or work site

in which asbestos was sprayed, after which the
asbestos became unstuck and crumbled up, result-
ing in the individual becoming afflicted with lung
cancer or mesothelioma (disease caused by indirect
exposure to asbestos), would not qualify.
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To overcome these shortcomings, the qualifica-
tions were revised in 2006, resulting in new qualifi-
cation standards that contain the following criteria
(Notification No. 0209001, 9 February 2006).

Firstly, work in which individuals are exposed to
asbestos now comprises: (1) the mining, removal,
or grinding of ore or rocks that contain asbestos

in an asbestos mine or adjunct facility, or other
asbestos-refining-related work; (2) packaging or
transporting asbestos materials, etc. in a store-
house, etc.; (3) the production of asbestos string,
asbestos cloth, and other asbestos spun and woven
products, asbestos cement, or asbestos cement
products such as asbestos slate manufactured
using asbestos cement as an ingredient, heat-
resistant asbestos products used in boiler coating,
internal combustion joint sealing, gaskets (pack-
ing), etc., abrasion-resistant asbestos products
such as the brake linings of vehicles, hoists, etc.,
electrical insulators, asbestos products such as
heat-insulating, acid-resistant asbestos felt, etc.;
(4) asbestos spraying; (5) coating or the mainte-
nance thereof for the purpose of heat insulation or
heat retention, using heat-resistant asbestos prod-
ucts; (6) the maintenance or demolition of buildings
or the adjunct facilities thereof in which asbestos
products are used as coating materials or building
materials; (7) the maintenance or scrapping of ships
or vehicles in which asbestos products are used; (8)
the disassembly, etc. of asbestos products; (9) the
handling of minerals that contain asbestos as an
impurity; (10) other than that indicated above, work
in which the individual is exposed to the same
degree of asbestos dust or more; and (11) work in
which the individual is indirectly exposed to asbes-
tos in the vicinity of any of the work indicated in
numbers (1) to (10) being conducted.

The following five ilinesses are listed as those
clearly related to asbestos: (1) asbestosis; (2) lung
cancer; (3) mesothelioma; (4) benign asbestos
effusion; and (5) diffuse pleural thickening. These
illnesses each have qualification standard pre-
requisites. For example, for (2) lung cancer, either
(a) pleural plaque must be verified by means

of a chest X-ray or chest CT scan, or (b) asbestos
bodies or asbestos fibres must be confirmed in
the lungs of the worker exposed to asbestos; and
the individual has to have worked at the job in
which he/she was exposed to asbestos for at least
ten years (however, for individuals in whom the
medical findings of (b) are confirmed, those who
have a prescribed amount of asbestos bodies or
asbestos fibres or more qualify, even if he/she
worked at the job in which he/she was exposed

to asbestos for less than ten years). For (3) meso-
thelioma, the mesothelioma must have developed
in an individual who worked at a job in which he/she
was exposed to asbestos for at least one year, or
else asbestosis must be confirmed through a chest
X-ray image of class 1 or higher, as stipulated in
the Pneumoconiosis Law. Because mesothelioma
is anillness that is difficult to diagnose, not only
are clinical findings and laboratory test results
required, but a conclusive diagnosis based on a
histopathological examination is also important.



The claim and industrial injury qualification condi-
tions regarding lung cancer and mesothelioma
caused by asbestos are shown in the table below.
Note that the number of qualified cases of meso-
thelioma doubled in 2006 from the previous year.

Claim and industrial injury qualification status
regarding lung cancer and mesothelioma caused
by asbestos

2003 2004 2005 2006

Lung Number of claimed cases 39 61 712 880

cancer  Number of qualified cases 38 58 219 790

Mesothe- Number of claimed cases 77 149 1,084 835

lioma Number of qualified cases 85 128 503 1,006

Total Number of claimed cases 116 210 1,796 1,715

Number of qualified cases 123 186 722 1,796

The number of both lung cancer and mesothelioma claims
related to asbestos has dramatically increased in Japan in
the last few years.

In the Workers’ Accident Compensation Insurance
Law, the statute of limitation on compensation claim
rights is two years’ extinctive prescription for short-
term benefits such as medical-treatment compensa-
tion benefits, compensation benefits for absence
from work, and funeral assistance, and five years’
extinctive prescription for long-term benefits such
as disability compensation benefits and bereaved-
family compensation benefits (Article 42). Extinc-
tive prescription advances “from the time at which
the rights can be exercised” according to Article 166,
paragraph 1 of the Civil Law, but administratively
one’s legal rights can be exercised at the starting
point of the extinctive prescription; that is, it is
interpreted as the time at which the cause of benefit
provision occurred. For bereaved family compensa-
tion benefits, the extinctive prescription advances
from the day after the worker’s death. In theory,

in order for the period of limitation to advance,

not only is it necessary for one’s legal rights to be
exercisable, but the theory that it is necessary for
the nature of the rights and exercise of right to be
expected in actuality is also widely accepted.

Enactment of the Law Concerning Health Damage
Caused by Asbestos

Serious health damage caused by asbestos not
only affects the workers exposed to it on the job,
but also the families of these workers (their wives,
etc.), as well as those living in the vicinity. It thus
became a large social issue in Japan in 2005. Fur-
ther, because the asbestos-related illnesses have a
long incubation period, the relationship between
asbestos and the illnesses often goes unnoticed,
resulting in many cases in which a long period of
time passed after the worker had quit (or died), and
an extinctive prescription has been placed on com-
pensation claim rights. In order to provide prompt
redress for those who have suffered asbestos-
related illnesses, the Law Concerning Health Dam-
age Caused by Asbestos was enacted in February
2006 (and enforced in March the same year).

According to this law, illnesses resulting from
ashestos, such as mesothelioma and lung cancer,
are stipulated as “designated ilinesses”. Those who
have been confirmed to be afflicted with a desig-
nated illness (excluding those who are the recipi-
ents of workers’ compensation) can qualify as hav-
ing been afflicted as such based on an application,
and the Environmental Restoration and Conserva-
tion Agency (hereinafter referred to as the Agency)
will pay regular relief benefits to these qualified
individuals. Specifically, these relief benefits com-
prise: (1) medical costs (the out-of-pocket portion
of health insurance); (2) medical treatment benefits
(approx. ¥100,000 = €850 per month); (3) funeral
assistance (approx. ¥200,000 = €1,700); (4) special
survivor’'s condolence money (approx. ¥2,800,000 =
€23,900); and (5) special funeral assistance (approx.
¥200,000 =€1,700).

Although these amounts are quite low compared to
the benefit standards of workers’ compensation,
there are many cases in which it is difficult to iden-
tify the specifics of health damage caused by
asbestos, that is, to identify a causal relationship
between the afflicted individual and how and where
they were exposed to asbestos, leading to the
development of the iliness. Taking this fact into
consideration, the presence or absence of a civil
liability (liability for damage) is tentatively dissoci-
ated, and the prompt relief of the afflicted individual
is aimed for (page 19, Hitome de Wakaru Asubesuto,
Kokusei Joho Center). The request for special
survivor’'s condolence money and special funeral
assistance is limited to three years after the enforce-
ment of the law (the law was enforced on 27 March
2006).
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These expenses are covered by contributions (gen-
eral contributions) from the company employing the
worker (including shipowners employing sailors),
as well as money contributed by governmental
and local public entities, paid into an “asbestos
health damages relief fund” established by the
Agency. Employers who correspond to certain
requirements, such as manufacturing asbestos
products, may be charged with additional expenses
(special contributions) based on the degree of the
asbestos involved. The expenses are covered by
the state for the first year, but beginning in 2007,
they will be covered by three parties: governmen-
tal entities, local public entities, and the employer.

Currently, the total amount of general contributions
from employers is ¥7,000,000,000 (approx. €60m),
while local public entities pay ¥900,000,000
(approx. €7.7m) and the state pays just under
¥40,000,000,000 (approx. €342m). In other words,
the burden is predominantly placed on the state.

It goes without saying that the workers and the
bereaved families of workers who suffered from
anillness such as mesothelioma due to exposure to
asbestos on the job receive compensation through
workers’ compensation. However, the bereaved
families of workers (including special enrolments)
who have died as a result of a designated illness
caused by asbestos, but have lost the right to
receive bereaved family compensation based on
Workers’ Accident Compensation Insurance Law
due to extinctive prescription, are now eligible to
receive bereaved family compensation according
to the Workers’ Accident Compensation Insurance
Law based on a claim from the bereaved family.
That is, when the requirements are fulfilled, such
as that the individual is the spouse of a worker
who has died and that their income at the time of
death of the worker sustained their livelihood, they
will in principle be paid ¥2,400,000 (approx. €20,500)
per year as special survivor’s pension. In the event
that there is no survivor who can receive the special
survivor’s pension, however, another survivor will
be paid a special survivor’s lump sum of ¥12,000,000
(approx. €102,500). These expenses are covered by
the labour insurance special workers’ compensation
account.
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Applications for special survivor’s pension and
special survivor’s lump-sum payments are limited
to three years after the enforcement of the law
(the law was enforced on 27 March 20086).

After this law was enforced, 1,453 applications for
special survivor’s pension were submitted within
one year, by the end of March 2007. 1,364 of these
were determined, and 882 were given payment. Of
these 882, 569 were as a result of mesothelioma,
272 were lung cancer, and 41 were asbestosis. The
qualification rate of mesothelioma is quite high, but
the reason that lung cancer is so low is that there
are other causes of lung cancer besides exposure
to asbestos, such as smoking. As a result, applica-
tions made with lung cancer as the illness required
X-ray images showing the symptoms associated
with asbestos, making qualification quite rigid (22
April 2007, The Kyoto Shimbun).

Damage compensation against offending
enterprises and the state

The damage compensation against the offending
enterprises and the state is expected to become a
significant problem hereafter. Seeking damage
compensation has already been proposed by the
afflicted individuals and their bereaved families
against the state and offending enterprises, such
as Kubota, which has caused many casualties due
to its operations that exposed these workers to
asbestos. In Japan, even though individuals who
qualify for workers’ compensation are receiving
workers’ accident compensation insurance benefits
(disability compensation pension, bereaved family
compensation pension, etc.), the legal precedent is
such that they may make a claim for as-yet unpaid
damage compensation against the offending
enterprises in the future (Third Petty Bench of the
Supreme Court decision of 25 October 1977, Minshu
31-6-836).

Similarly, the Supreme Court affirms a causal rela-
tionship between iliness and the lack of exertion of
regulatory authority of the state, as the prevention
of the generation of pneumoconiosis was possible
if regulations concerning pneumoconiosis preven-
tion were exercised by the state at the appropriate
time, and also affirms damage compensation for
victims of pneumoconiosis, based on the National
Redress Law (Third Petty Bench of the Supreme
Court decision of 27 April 2004, Minshu 58-4-1032).
Such a verdict is expected to be applied as a mat-
ter of fact based on the theory that, had the state
exercised the appropriate regulations at the appro-
priate time, serious damage caused by asbestos
could have been prevented.



Brazil: EL in a developing country

Walter A. Polido, Polido e Carvalho Consultoria
em Seguros e Resseguros Ltda.

Asbestos in Brazil

In the last decades, the harmful consequences of
using asbestos became known at such a level of
depth and broadness that the impossibility to
insure losses caused by asbestos should be con-
sidered an irrefutable factor. In most countries of
the globe, the exploitation as well as the use of
asbestos fibre have been abolished by virtue of the
consequences known by all, the material having
been replaced with other products that are harm-
less to human health.

In Brazil, considering the initiative of several states
and municipalities that enact laws forbidding the
use of asbestos, seeking to ban it from society, the
capitalist power that involves the use of the mineral
fibre in the country and mainly in the State of Goias,
has managed to delay the total ban of asbestos
through actions of unconstitutionality of the
regionalised legal instruments, '3’ supported by
the carelessness not only on the part of the federal
government but also of the legislative branch in this
public health issue. Many are individual actions38
and collective actions of occupational diseases also
judged in Brazil and by virtue of workers harmed by
asbestos owing to their continued and prolonged
exposure to asbestos fibre, especially those working

37 Tribunal de Justica of Sado Paulo considered uncon-
stitutional State Law 12.684/07 that determined the
elimination of any use or marketing of asbestos.

138 “Empregado move agao 24 anos apds deixar a empresa”
by Paiva/Magro: A retired employee filed an action
against his employer 24 years after leaving the company
for developing a disease because of asbestos exposure.
The decision of the Superior Tribunal de Justica,
denies the statute of limitation (20-year period): “How
could the plaintiff have filed the action before he knew
he was ill?”, see Gazeta Mercantil, December 14, 2000.

with materials used in civil engineering construc-
tion: tiles, water tanks and other similar products.

However, the decision made on 4 June 2008 by the
STF - Superior Tribunal Federal, reaffirming the
constitutionality of Law 12.684/2007, of the State of
Sao Paulo, that forbids the use of asbestos in the
state brings a lot of hope. By seven votes to three,
the STF kept the State of Sdo Paulo Law that had
been objected to through a direct action of uncon-
stitutionality. In the judgement of merit, the STF
Judges understood that in fact unconstitutionality
is backed by Federal Law 9055/95, which permits
the exploitation and use of chrysotile asbestos in
the country, and by virtue of the fact that the ILO
(International Labour Organization) convention,

of which Brazil is a signatory country, determined
the replacement and consequent prohibition of the
use of asbestos for being harmful to the health of
workers. That emblematic decision of the STF will
certainly favour other actions existing in several
courts of the country, tending to ban once and for
all the exploitation and use of asbestos in Brazil. It
is only hoped that the STF revokes Federal Law
9055/95, but this judgement has not yet occurred.

Protectionist legal trends connected with the asbes-
tos industry lamented the STF decision under the

allegation that the court disrespected the formalism
of the legal system, even generating legal insecur-
ity, to the extent that it confirmed a state law to the
detriment of the hierarchically superior federal law.
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Luis Augusto Roux Azevedo, Xavier, Bernardes,
Braganca Sociedade de Advogados

Asbestos mass litigation in Brazil

There are currently at least two important collec-
tive claims involving asbestos-related diseases in
Brazil: one filed by the Public Attorney’s Office of
the State of Sdo Paulo and another one filed by the
association of people exposed to asbestos (Associ-
acao Brasileira dos Expostos ao Amianto — ABREA),
both against major companies that manufacture
materials for the civil construction business.

Both claims are of the same nature: a public civil
action (“acao civil publica”), which is a sort of
collective claim that can be filed by some entities
legally admitted (such as the Public Attorney’s
Office and certain associations) for the defence
of collective or general public interests. Labour
environmental and labour conditions are con-
sidered interests that can be protected by means
of public civil actions.

A public civil action seeks to obtain indemnification
for damages suffered by those who are exposed to
actions or omissions of the defendant and/or the
performance of obligations.

The first claim was filed by the Public Attorney’s
Office in 2004 for the following remedies: (i) a
pension for each employee and former employee
that proves asbestos-related diseases, varying in
accordance with the level of the disease plus the
payment of expenses incurred with the treatment
of diseases associated with asbestos; (ii) payment
of indemnification for moral damages for each
employee or former employee who has developed
asbestos-related diseases; (iii) obligation of the
company to maintain a health plan for employees
and former employees exposed to asbestos; (iv)
obligation to maintain records of employees and
former employees under treatment.

139 According to a medical study attached to both claims,
the asbestos-related disease may vary from Level | to
Level V, with Level V being the worst.

96 Munich Re Asbestos

The first-level court has granted part of the requests,
rejecting part of the moral damages claim (deemed
to be too high). Expenses incurred by employees
and former employees for treatment will be calcu-
lated at a later stage of the claim.

The defendant filed a request for review of the
first-degree decision, arguing basically that (i) the
decision is null and void; (ii) alternatively, if the
state court does not consider the decision null and
void, the case must be dismissed without analysis
of the merits; and (iii) the total review of the first-
degree decision.

ABREA also filed an appeal, on behalf of the
employees, as an assistant to the plaintiff. ABREA
requests an increase in the amounts granted as
moral damages.

Other labour associations'# have joined the plain-
tiff in the claim. Finally, the Public Attorney’s Office
filed an appeal to (i) modify the decision in aspects
related to the pension granted to employees and
former employees and (ii) increase the amount
granted as moral damages.

The appeals have been received with a suspensive
effect and therefore enforcement of any decision
must await the decision of the appellate court. Up
to the present moment, there has been no decision
from the appellate court regarding the merits of the
appeals. Further appeals are possible and expected.

The second case is quite similar. ABREA is the
plaintiff and the requests reflect those of the first
case, but in higher amounts. Further, ABREA
requests yearly medical examinations of former
employees of the defendant exposed to asbestos.

Currently, the case is with the Labour Justice in
view of amendments of the Brazilian Constitution
that changed the authority of courts to process
matters related to labour accidents and labour
conditions (from state courts to federal courts).

Decisions granted in both claims are still subject
to several appeals and are not liquid, i.e. they do
not present a defined amount for enforcement. A
defined assessment will depend on the terms of the
final decision to be granted in each of the claims.

140 ARCE - an association of defendants’; Union of the
Workers in the Industries of Hydraulical Paving-tiles
and Cement Products from Capivari. The latter calls
for better definition of the health plan deemed to be
of difficult implementation.
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Annexe

Asbestos consumption worldwide 1920 to 2005 (apparent consumption® in metric tonnes)

Country 1920 1930 1940 1950 1960 1970 1975 1980 1985
Europe

Albania 2,400 1,500
Armenia

Austria 941 4,996 503 3,475 12,764 34,126 34,160 20,241 21,595
Azerbaijan

Belarus

Belgium-Luxembourg 18,809 -254 21,220 53,694 53,886 58,828 47,823 24,884
Bosnia-Herzegovina

Bulgaria 5 1,118 3,046 28,812 1,150 35,872
Canary Islands 288 131

Croatia

Cyprus 15 6,742 -670 -731 5,578 4,575 3,224 5,089 -126
Czechoslovakia/

Czech Republic (after 1995) 516 -268 4,572 15,242 27,422 39,017 43,494 46,814 46,783
Denmark 133 1,029 512 9,986 17,414 28,627 24,276 13,665 10,362
Estonia 102

Finland 24 1,422 3,826 9,637 8,452 12,035 9,411 5,040 2,479
France 445 19,130 38,921 83,385 152,357 136,587 125,549 62,894
Georgia

Germany, East 13,842 35,000 52,015 65,725 74,400 54,600
Germany, West

(all: before 1945, after 1989) 6,647 13,709 11,181 80,000 132,408 174,688 312,418 365,645 60,108
Greece 91 208 48 17,811 13,306 14,180 22,077
Hungary 508 5,081 9,804 15,236 32,604 43,102 33,596
Iceland 15 31 37 1,028 7 5

Ireland 8,413 5,243
Italy 3,838 6,942 13,471 24,813 73,322 132,358 6,848 180,529 117,714
Kazakhstan

Kyrgyzstan

Latvia 108 102 132,184

Lithuania 74 51

Macedonia

Moldova

Netherlands 1,159 21 1,040 6,927 21,690 19,788 35,663 19,006 5,675
Norway 381 1,453 155 2,676 6,918 7,982 5,629 103

Poland 241 1,235 996 5,081 15,245 64,385 94,412 83,272 81,690
Portugal 59 582 2,411 2,443 6,531 5,778 19,953 9,932
Romania 14 68 61 41,299 4,900 4,700
Soviet Union/

Russia (after 1995)? 1,629 38,332 71,127 136,458 453,384 680,589 1,286,697 1,470,000 2,190,200
Serbia

Slovakia

Slovenia

Spain 1,137 6,621 1,788 4,424 14,457 76,802 94,114 66,944 37,833
Sweden 336 1,061 2,878 10,002 17,079 18,646 15,356 1,181 1,042
Switzerland 2,249 805 2,077 4,206 8,695 17,655 17,180 20,986 5,058
Tajikistan

Turkmenistan

Ukraine

United Kingdom 21,199 23,217 95,008 107,606 163,019 149,895 137,487 93,526 37,331
Uzbekistan

Yugoslavia 1,045 81 4,879 8,926 35,991 61,304 67,985 59,273
Total 40,905 127,481 228,941 506,396 1,172,300 1,799,069 2,697,091 2,802,032 2,932,215
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1990 1995 1996 1997 1998 1999 2000 2001 2002 2003 2005
1,000 9 4 29
435 592 247 501
5,492 4 0 5 1 0 0
1,364 824 7,149 4,142 8,928 10,181 3,820
18,000 17,000 17,000 -3,604 4,334 65 1,585 -61 21,897
26,204 10,368 5,670 2,103 -685 508 0 1 111 0
12 8 21 1 20 -1 0
500 100 400 300 2,023 1,131 417 493 603 108 250
3,045 2,363 3,033 936 693 3,655 1,815 3,473 2,709 2,429
19 324
32,776 4,400 -25,700 1,315 5,471 711 1,076 1,922 943 1,610 0
800 345 225 125 -3 0
-1,061 500 796 301 150 180 -2 3 0 0
-532
63,571 47,981 6,523 -109 74 6 -26 -42 1 -5 -374
-1 5 0
15,084 98 119 143 256 998 212 135 141 102 94
11,329 7,284 6,422 11,813 422 -28,328  -8,856 -183 -29 -13 -2,671
27,591 3,356 5,249 5,759 2,750 809 3,456 2,339 355 329 120
3
5,533 6,355 4,638 2,468 630 6 0 -1 2,794
62,407 104 76 -42 -6 0 40 52 26 -20
45,429 -4,616 121,389 15,788 123,882 71,737 214,298 1755584 173,891 150,050
10,652 12,542 22,200 16,421 9,176 16,486 10,546 21,048 23,652 23,401
2,228 1,212 1,828 1,083 399 1,124 664 4
427 1,687 3,706 -543 -3,109 663 -34 10 0 0
2,800 2,999 1,998 48 68 122 50
2,800 1,637 3,189 6,229 4,129 1,679 170 361 949 116
6,252 7 1 3 28 4 2 -70
0 12
65,621 30,367 15,500 22,700 4,850 537 117 948 387 -14,341
12,284 9,163 6,442 7,324 6,666 7,745 3,401 4,238 6,531 1,648 356
3,000 27,425 39,130 6,807 15,494 12,624 10,658 13,278 12,847 11,286 9,077
2,151,800 649,580 627818 642,269 473,452 511,999 449,239 412,291 415860 429,020 314,828
497 509 2,130 361 690 537 221 -39 219
2,200 39,121 30,887 1,763 1,290 1,201 337 575 240 0
4,900 5,000 1,800 1,685 1,492 754 0
39,482 26,710 26,405 21,173 21,804 18,447 12,934 13,927 2,260 2 23
595 298 158 -12 -10 -2
1,341 0 10 0 2,525 0 0
656 450 51 490 430
5,752 1,683 979 1,925 1,925 1,849 2,224
71,516 77,269 80,942 54,992 115,252 156,393 184,913
15,731 10,143 6,132 4,304 1,815 529 268 178 106 22 -1
26,480 35,609 43,374 26,609 15,285 42,362 59,867
34,901
2,582,294 926,994 805070 938,408 681,665 778,197 704,175 769,467 782,899 856,926 759,272
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Annexe

Asbestos consumption worldwide 1920 to 2005 (apparent consumption® in metric tonnes)

Country 1920 1930 1940 1950 1960 1970 1975 1980 1985
Africa

Algeria 5 1,552 6,189 2,285 4,582 21,305 31,752
Angola 49 819 1,076

Benin

Botswana (Bechuanaland) 1,163

Burundi 125 422
Congo/Zaire 1,344 672 118

Egypt 297 120 1,084 7,033 7,058 5,956 4,703 13,319
Ghana 13,188 1,760
Guinea

Kenya 229 76 206 743 1,403 766
Libya 540 1,335 307

Madagascar 1 -1

Malawi

Mali

Mauritius

Morocco 203 829 2,676 3,551 7,160 6,770 1,110
Mozambique 16 276 660 665 -408 1,882 58
Namibia

Niger

Nigeria 34,443 29,024 22,000 10,778
Senegal 799 1,132 1,177 708
Seychelles

Sierra Leone

South Africa -1,323 12,524 -14,597 -12,851 -34,145 14,241 15,270 —-83,748 30,504
Sudan

Swaziland 1,092 4,234 3,653 544 -3,618 1,398 339
Tanzania

Togo

Tunisia 2 1,766 1,619 5,838 5,852
Uganda 830 2,468 28 132 200
Zambia 15,607 2,765

Zimbabwe (S. Rhodesia) 3,230 2,212 -1,708 -2,043 5,477 5,080 1,542 -23,309 14,867
Total 2,205 14,752 -14,885 -5,298 -5,565 90,329 80,990 -39,899 112,435
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1990 1995 1996 1997 1998 1999 2000 2001 2002 2003 2005
17,382 10,000 7,102 9,997 3,993 11,875 7611 5,813 14,126 10,756 13,137
751 920 1,520 260 762 1,364 2,610
119 154 52 99 82
68 0 200
9 10 122 24 54
367 7,992 30,401 10,876 4,847 2,838 1,912 2,145 2,431 2,382
1,030 66 1,071 18 65 1,750
20
174 25 27 96 36 84 33
1 15 4 2 1
240 40
42 18 23 0
7,157 5,023 5,643 4,376 1,372 922 2,232 414 1,206 1,478 1,510
128 200 233 320 452
0 -32 0 5
40
10,000 15,000 15,841 7,799 3,610 79,370 7,222 2,146 660 561 1,713
646 300 300 300 317 680 1,130 1,182 1,382 1,251 930
2 -11,100
1 397
-4,902 4,433 10,104 21,348 -18,586 -8,743 -5,071 10,898 -3,448 3,496
88 21 91
16,646 9,574 6,014 5,888 14,912 5,690 5,757 -7,894 -1,372
18 18 0 2 1
251 341 32 259 1
7,179 7,297 6,081 3,673 2,301 3,190 2,056 700 1,450 1,020 1,619
30 -9 1
2,472 3,000 3,000 3,000 48,204 1,736 871 1,225 1,069 408 925
-11,706 -3,571 14,903 2,790 6,284 -620 87,417 51,326 89,762 5,000 49,777
45,309 59,048 99,389 69,947 69,588 98,852 114,406 68,981 108,386 28,638 63,442
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Annexe

Asbestos consumption worldwide 1920 to 2005 (apparent consumption® in metric tonnes)

Country 1920 1930 1940 1950 1960 1970 1975 1980 1985
Central and North America

Bahamas

Canada -19,824 41,433 15,162 41,157 45,327 95,374 -24,777 106,369 29,004
Costa Rica 20 736 2,974 1,318

Cuba 1,658
Dominican Republic 641

El Salvador 227 963 3,866 3,324 1,769
Guatemala 226 457 1,808 1,825 1,101
Haiti

Honduras 2,102 1,902
Jamaica 35 1,910 1,307 4

Mexico 390 947 5,429 13,421 40,460 60,395 79,014 54,868
Nicaragua 316 1,207 848 3,676
North Antilles 335

Panama 25 146 83 283 225

St, Vincents

Trinidad

USA 151,766 192,454 237,071 660,129 643,462 668,129 545,000 358,708 154,230
Total 131,942 234,303 253,201 706,715 702,696 808,827 591,863 553,795 249,074
South America

Argentina 708 150 NA 21,141 16,678 21,410 7,108
Bolivia 70 -- 0 508 750

Brazil 205 136 559 9,279 26,906 37710 103,778 195,202 144,789
Chile 250 127 405 8,800 2,000 8,387
Colombia 77 79 NA 6,836 16,763 15,000 27,057 26,620
Ecuador NA 3,000 7,138 5,031
Guyana

Paraguay

Peru 811 1,813 1,828 3,500 4,870 3,242
Suriname (Dutch Guiana) NA

Uruguay 192 1,996 1,927 2,427 596
Venezuela 28 1,169 2,548 10,161 15,548 9,111 4,669
Total 1,163 340 1,079 11,664 38,104 98,906 162,181 267,215 200,442
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1990 1995 1996 1997 1998 1999 2000 2001 2002 2003 2005
-1 14 515 19
76,014 15,114 -28,586 24,831 17,756 -22,537 -4,965 4,618 5,386 19,781 65,112
109 1
1,500 3,000 7,100 6,600 6,908 8,687 5,612 7,344 10,196 9,896 7,833
976 600 200 253 125 75 25
904 398 398 999 1,680 1,042 1,458 1,974 2,473 2,600 946
-4 17 18 -3 -1 0
17
416 6 1 2 4
39,316 19,154 29,097 28,886 35,068 37,788 36,945 28,072 21,087 20,085 14,285
26
352 844 650 1,171 990 962 1,280 1,040 1,068 1,080 -90
-1,408
0 0
32,456 14,675 15,768 4,751 4,118 14,508 1,134 3,272 2,628 4,650 576
150,958 53,185 24,427 67,238 67,523 41,082 42,225 46,594 42,862 58,167 87,283
6,863 6,088 6,237 6,850 4,235 2,845 2,071 1,839 1,155 166 294
1,297 1,575 1,567 1,818 2,520 802 513 684 883 1,159 1,818
163,238 182,129 166,684 184,223 174,859 172,598 172,560 149,540 123,735 78,403 138,624
7,749 11,666 9,349 9,198 4,937 2,296 1,811 301
21,437 22,925 22,548 19,650 23,095 17,497 17,992 16,394 18,071 13,118 23,858
1,151 805 1,278 1,348 2,499 4,299 4,595 3,959 2,779 1,458 3,638
951
1 396 0
1,060 4,947 4,098 4,078 2,875 1,386 1,275 920 547 492 823
234
1,794 903 895 1,511 1,309 1,239 778 32
1,418 5,012 1,561 2,214 1,651 2,441 2,943 2,832 1,246 1,464
206,007 236,050 214,217 230,890 217,981 205,637 204,934 176,468 148,448 96,260 170,005
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Asbestos consumption worldwide 1920 to 2005 (apparent consumption® in metric tonnes)

Country 1920 1930 1940 1950 1960 1970 1975 1980 1985
Asia and the Middle East

Afghanistan

Bangladesh

Burma 468 1,465 1,825 1,348
China -- 315 140 102 81,288 172,737 150,000 241,000 150,000
Hong Kong 22 90 202 284

India 1,847 34 5,554 11,160 23,652 49,792 61,826 96,892 107,525
Indonesia 6 287 39 588 4,845 23,047 33,149
Iran 1,246 11,197 24,814 23,392 20,451
Iraq 34 23 450 2,000 1,482

Israel 6,615 7,589 856 3,050 3,621
Japan 4,965 11,193 26,673 12,245 92,483 319,473 255,551 398,877 264,327
Korea, North 3,300

Korea, Republic of 5,589 610 631 36,664 61,305 46,641 61,846
Kuwait 5,666 2,084

Lebanon 2,258 6,418

Malaysia 2,868 14,321 19,932 32,242 19,064
Maldives

Mongolia

Myanmar

Nepal

Oman

Pakistan 7,000 10,679 2,028
Philippines 657 1,268 4,516 1,899 4,467 1,190
Qatar

Saudi Arabia 10,405 52,225 3,562
Singapore 3,150 8,671 6,200 -1,039
Sri Lanka 789 6,188 8,590
Syria 3,391 4,076 5,928
Taiwan (Formosa) 320 1,487 9,280 15,100 31,930 25,144
Thailand 6,433 21,272 42,521 58,756 71,516
Turkey 88 227 682 9,231 31,853 25,553 54,583
UAE (Dubai) 2,000 4,631 6,624
Vietnam

Yemen

Total 6,812 11,581 38,330 25,383 222,440 669,195 713,408 1,074,039 839,457
Oceania

Australia 839 83 14,821 18,182 43,834 68,902 73,192 66,485 12,194
New Zealand 2 795 3,888 4,873 8,662 12,484 4,952 1,304
Tokelau

Total 841 83 15,615 22,070 48,707 77,564 85,676 71,437 13,498
Unknown trade destinations

Grand total 183,868 388,541 522,282 1,266,929 2,178,681 3,543,889 4,331,209 4,728,619 4,347,121

NA: not available; --: zero.
1 Apparent consumption calculated as production plus

imports minus exports, not adjusted to account for changes
in government and industry stocks.

2 Production and exports include Russia and Kazakhstan.
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Source for production, import, and export data:
Imperial Institute, Statistical Summary 1920-22:
Her Majesty’s Stationery Office, London, 1923, pp. 23-26.



1990 1995 1996 1997 1998 1999 2000 2001 2002 2003 2005
=72
1,010 1,425 1,445 1,266 1,467 2,802 2,610
1,175 100 302 601
185,748 511,835 509,067 526,712 381,846 370,363 382,315 394,324 378,457 491,954 514,614
45 425 1,135 3,400 970 2
118,964 115,739 111,283 108,611 128,688 136,048 145,030 150,161 168,292 192,033 255,205
28,599 50,231 48,331 41,845 18,677 29,065 42,877 38,5662 34,618 32,284 23,290
72,246 54,933 2,127 85,960 38,951 46,586 40,707 44,391 46,265 75,840 52,992
146 81 60 12 71
2,955 2,200 1,500 68 17 20 175
292,701 193,800 180,005 178,115 124,576 114,931 85,440 78,247 44,521 23,437 =31
1,737 357 848 750 893 1,234 1,706
76,083 88,722 77,145 44,985 20,464 33,097 30,124 25,044 18,035 23,799 6,476
1,140 18
1,058 1,310 975 142
22,000 28,200 19,600 21,700 14,116 16,360 17,711 6,166 10,607 13,439 -11,833
1 1 2 0 2
424 5 690 91 192 310 510
2 712
100 25 116
181 2,061 1,331 290 18 -179 1,799 2,605
4,525 5,500 3,789 1,772 2,509 1,589 464 1,530 3,129 8,391
1,869 2,904 1,770 2,206 2,236 2,755 2,631 3,023 2,738 2,453 1,490
1,391
1,683 -8,094 -11,030 -6,440 144 -17,682 -9,664 -4,573 -4,579 7 42
2,560 475 429 243 15 4,711 2,990 415 268 -3,181
7,002 35 4,818 18 11,467 15,716 12,640 11,165 8,659 6,106 32,896
1,548 1,222 2,672 3,068 1,580 2,050 2,010 1,197 50 1,209 356
15,165 5,682 6,164 5,773
116,652 181,692 190,205 177,124 50,272 71,488 109,600 103,320 109,684 132,983 175,972
26,259 25,471 26,863 33,725 9,757 17,048 27,569 5,310 13,561 13,510 10,617
6,000 12,100 13,660 6,860 10,441 10,220 8,675 10,091 9,112 —4,768
36,507 2,569 44,150 24,905 27,885 39,382 103,068
172
977,599 1,261,128 1,190,610 1,242,425 853,636 861,876 953,145 898,627 874,772 1,065,332 1,175,248
1,706 1,488 1,366 1,556 1,550 1,417 1,424 653 491 19
0
212 -1
1,706 1,488 1,366 1,556 1,550 1,417 1,636 653 490 19 0
4,393 22,195 14,630 3,365 7,660 3,617
3,963,873 2,537,893 2,335,079 2,550,464 1,896,336 2,009,255 2,035,150 1,964,156 1,965,517 2,108,959 2,255,250
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Annexe

World asbestos production, all types (in metric tonnes)

Year United States Australia Brazil Canada China Kazakhstan
and Russia
1900 956 - - 26,436 NA NA
1902 912 -- -- 36,665 NA NA
1904 1,343 - - 43,967 NA 7479
1906 1,538 - - 74,557 NA 7,997
1908 849 - - 82,348 NA 10,827
1910 3,350 - - 92,728 NA 11,070
1912 3,994 - - 119,077 NA 16,455
1914 1,026 -- -- 87,580 NA 15,691
1916 1,217 37 - 121,053 NA 8,192
1918 825 2,900 -- 128,331 243 NA
1920 1,356 839 - 162,038 5 1,478
1922 61 754 -- 109,128 197 3,215
1924 272 79 - 150,768 127 8,456
1926 1,232 112 -- 253,469 NA 18,334
1928 2,031 12 - 247,690 NA 26,492
1930 3,848 144 -- 219,641 315 54,083
1932 3,229 132 112 111,562 250 59,800
1934 4,615 157 NA 141,502 290 92,200
1936 10,037 243 NA 273,322 69 125,117
1938 9,471 176 120 262,894 700 86,000
1940 18,198 498 500 313,504 20,015 €102,000
1942 14,044 334 NA 398,669 20,615 €95,000
1944 6,048 3,022 NA 380,349 NA €110,000
1946 12,769 629 1,214 506,371 NA €140,000
1948 33,649 1,348 1,499 650,239 NA €180,000
1950 38,496 1,811 844 794,100 NA 217,725
1952 48,865 4,546 1,305 843,083 NA 217,725
1954 43,201 4,789 2,655 838,345 13,608 340,195
1956 37,478 8,808 3,392 920,112 10,886 453,593
1958 39,897 14,125 3,462 839,447 58,967 498,952
1960 41,026 14,164 3,638 1,014,647 81,647 598,743
1962 48,253 16,707 4,445 1,102,969 90,719 644,102
1964 91,709 12,288 1,297 1,288,069 117,934 734,821
1966 114,240 12,217 1,651 1,350,850 136,078 755,000
1968 109,488 812 4,360 1,369,578 154,222 816,467
1970 113,683 739 16,329 1,507,420 172,365 1,065,943
1972 119,443 16,838 32,883 1,530,469 199,581 1,220,165
1974 98,966 30,863 61,871 1,643,790 149,686 1,360,779
1976 104,873 60,642 92,703 1,536,091 150,000 1,850,000
1978 93,097 62,744 122,815 1,421,808 250,000 1,945,000
1980 80,079 92,418 169,173 1,323,000 131,700 2,070,000
1982 63,515 18,587 145,998 834,249 110,000 2,700,000
1984 57,422 -- 134,788 836,654 135,000 2,500,000
1986 51,437 -- 204,460 662,381 150,712 2,400,000
1988 18,233 -- 227,653 710,357 150,000 2,600,000
1990 W - 205,000 725,000 221,000 2,400,000
1992 15,573 -- 170,000 590,641 240,000 1,900,000
1994 10,100 -- 192,050 531,000 303,000 830,000
1996 9,550 -- 170,000 506,000 293,000 743,700
1998 5,760 - 198,332 309,000 314,000 755,400
2000 5,260 - 209,332 307,000 315,000 983,200
2002 2,720 -- 194,732 241,000 270,000 1,066,100
Total 3,290,000 751,000 5,146,794 61,203,777 8,569,684 69,174,901

e: estimated; NA: not available; W: withheld to avoid disclosing company proprietary data; --: zero.
1 Some data are rounded, may not add to totals shown.
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Greece Italy South Africa Swaziland Zimbabwe Other World production’

-- NA 158 -- NA 3,937 31,487
-- NA 41 -- NA 4,506 42,124
-- NA 373 -- NA 186 53,348
-- NA 474 -- NA 1,223 85,789
-- NA 1,149 -- NA 1,647 96,820
-- NA 1,346 -- NA 611 109,105
-- 169 2,115 -- NA 6,574 148,383
-- 171 1,079 -- 442 11 106,000
-- 82 4,224 -- 5,586 4,875 145,229
-- 60 3,333 -- 7,778 3,430 144,000
-- 165 6,452 -- 17,076 4,430 193,000
-- 540 3,982 -- 12,926 5,951 136,000
-- 2,160 6,569 -- 23,715 5,933 198,000
-- 2,900 12,789 -- 30,249 10,027 329,000
NA 4,950 21,821 - 36,251 14,765 354,000
2 851 17,491 -- 34,260 7572 338,063
1,284 10,950 5 14,303 3,895 205,399
30 2,252 15,960 NA 29,224 13,140 299,213
1 6,113 22,894 NA 51,116 18,291 506,960
85 6,860 21,025 NA 53,352 14,839 455,346
NA 8,271 24,850 18,873 50,809 17,098 573,728
NA 11,695 31,351 23,219 50,623 11,298 656,514
NA 7,238 31,372 29,628 52,882 94,483 712,000
4 8,814 25,597 29,155 50,686 115,390 890,000
9 13,044 41,490 29,421 62,502 193,147 1,205,000
30 21,433 79,301 29,635 64,888 46,289 1,292,740
24 23,938 121,417 31,542 76,961 50,351 1,415,210
2 23,784 99,020 27,344 72,542 54,405 1,515,000
35,785 123,849 27,102 107,932 85,165 1,805,300
-- 38,555 159,342 22,916 115,319 87,409 1,864,267
-- 54,914 159,540 29,054 121,529 108,895 2,213,533
-- 55,211 200,762 29,783 128,999 103,335 2,408,578
63 68,556 195,582 36,162 139,210 94,330 2,767,733
-- 82,325 250,925 32,788 160,003 87411 2,971,271
-- 103,437 236,350 38,960 86,184 88,550 3,007,596
-- 118,536 287416 33,057 79,832 99,219 3,493,800
-- 131,272 320,628 33,400 79,834 109,553 3,777,227
-- 148,099 333,272 37917 163,293 159,344 4,157,016
NA 164,788 369,840 41,847 281,000 175,929 4,767,071
NA 135,402 257,325 36,957 248,861 181,952 4,693,217
NA 157,794 276,734 32,833 250,949 177,038 4,669,300
17,016 116,410 211,860 30,145 197,682 132,620 4,559,495
45,376 147,272 167,389 25,832 165,385 96,724 4,311,842
51,355 115,208 138,862 24,475 163,984 66,490 4,029,364
71,114 94,549 145,678 22,804 186,581 84,020 4,310,989
66,000 3,860 146,000 35,900 161,000 50,495 4,014,255
30,000 -- 133,268 32,301 150,158 9,549 3,271,490
55,502 -- 92,130 26,720 151,905 57,593 2,250,000
80,213 -- 57,120 26,014 165,494 48,909 2,100,000
50,000 -- 27,195 27,693 123,295 149,325 1,820,000
-- -- 18,782 12,690 152,000 108,426 2,110,000
-- -- - -- 168,000 107,448 2,050,000
881,000 3,860,000 9,932,589 1,796,224 9,135,235 6,549,533 174,000,000

Data from U.S. Bureau of Mines and U.S. Geological Survey
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Annexe

Substitute products'’

There is no substitute product or fibre which
combines all the qualities and technical advan-
tages of asbestos. But in every case an alternative
can be found. For example asbestos cement,
which accounted for over 90% of the asbestos
market in the 1990s, is replaced nowadays by fibre

Main substitutes

cements —a mix of cement and fibres which may
be cellulose, polypropylene, polyvinyl alcohol or
aramide fibres.

Asbestos category

Types of use

Substitute methods/materials

I Raw asbestos
in bulk

Wadding, sprayed insulation, heat- and soundproofing

— Mineral wools (glass, rock, slag) and ceramic fibres
(never in sprayed insulation)

— Coatings, plaster lagging with vermiculite, mica, etc.
as additive

— Panels, lagging using various silicates

— Cellulose

Il Asbestos in

powders, mineral
products (except
asbestos cement)

Coatings, facade coatings, fire-resistant plaster
coatings, mortars, adhesives, fire-resistant mortars,
refractory mortars, grinding powders

Various non-fibrous mineral products:
Carbonates, silicates, perlite, vermiculite, mica, etc.

Il Asbestos in
liquids or pastes

Adhesives, coatings, putties, foams, sealant pastes,
paints

— Limestone or clay additives
— Cellulose

IV Asbestos sheet
or board

- Partitions, false ceilings, sheet, felts, filters, papers
- Card, lagging, panels, board

- Mica

- MMMF (panels, underlays)

— Clay and silicate foams, vermiculite aggregates
— Above-mentioned materials plus RCF

V Woven or
braided asbestos

Tape, cushions, rope, blankets, mattresses,
stuffing boxes, curtains, ribbon, textiles, packings,
fire-resistant clothing

— PE, PP, PA, PTFE plastics (for low temperatures)
— Carbon, aramide and steel fibres

— Glass fibres

— Rock fibres

- RCF

VI Asbestos in
aresin or plastic
matrix

— Clutch assemblies, brake linings, electrical insulators, — MMMF, aramides, carbon fibres, PTFE, steel, copper,

gaskets
- Plastics
— Wall coverings, floor coverings as tiles or rolls

non-fibrous materials
— Idem Il or Il
— Alternative technologies
— Cellulose, PP, polyvinyl alcohol fibres

VIl Asbestos
cement

Containers, weather-boarding, pipes, partitions,
roofing and sheathing materials, boards, roof boards,
windowsills, ducts, claddings

— Aramides
— Glass fibres (rarely)
— Sometimes cotton, sisal, jute in some countries

VIII Asbestos in
“black products”
(asphalt and bitu-
men)

Weatherboarding with a bitumen finish, bitumen,
bitumen adhesives, anti-corrosion coatings, sealant
coatings, roof sealants, putties, road surfacings

— Limestone additives
— Glass and rock fibres and wools except in road
surfacings

Abbreviations used in the table: MMMF: man-made mineral fibres; PE: polyethylene fibres; PP: polypropylene fibres; PA: polyamide fibres;
PTFE: polytetrafluoroethylene fibres; RCF: refractory ceramic fibres.

141 International Social Security Association (ISSA):
Asbestos: toward a worldwide ban, Geneva 2006, p. 25 f.
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